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When immigrating to Canada consider:

• Acquiring “residence” in Canada for tax purposes

• Five-year immigration trust

• Post-Immigration Planning
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Five-Year Immigration Trust

• By establishing a five-year trust, an immigrant to
Canada has been able to avoid tax on investment
income and capital gains from trust assets for up to 60
months after immigration
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Demise of Five-Year Immigration Trust

• Budget 2014 proposes to eliminate the 60-month
exemption from the deemed residence rules.

• This measure will apply in respect of trusts for taxation
years:

• that end after 2014 if (i) at any time that is after 2013 and before
February 11, 2014 the 60-month exemption applies in respect of
the trust, and (ii) no contributions are made to the trust on or
after February 11, 2014 and before 2015; or

• that end on or after February 11, 2014 in any other case.
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Notice of Ways and Means Motion

28. (1) The definition "connected contributor" in
subsection 94(1) of the Act is replaced by the following:

"connected contributor", to a trust at a particular time,
means a contributor to the trust at the particular time,
other than a person all of whose contributions to the
trust made at or before the particular time were made
at a non-resident time of the person.
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Notice of Ways and Means Motion (continued)

(2) The definition "resident contributor" in subsection
94(1) of the Act is replaced by the following:

"resident contributor", to a trust at any time, means a
person that is, at that time, resident in Canada and a
contributor to the trust, but – if the trust is an inter
vivos trust that was created before 1960 by a person
who was non-resident when the trust was created –
does not include an individual (other than a trust) who
has not, after 1959, made a contribution to the trust.
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After immigrating to Canada consider:

• Winding-up the holding company

• Exit strategies from a five-year immigration trust

8



Wind-up the offshore holding company

• If the immigrant is staying in Canada, the offshore
holding company should be wound-up before the end
of 2014 to step-up the cost base in the underlying
investments rather than in the shares of the offshore
holding company
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Exit Strategies - Five-Year Immigration Trust

• Options should be presented and recommendations
should be made to the client regarding exit strategies:

a) Emigrate from Canada

b) Dissolve the trust

c) Leave the trust offshore

d) Migrate the trust to Canada

e) Prolong the tax holiday
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Exit Strategies - Five-Year Immigration Trust
(continued)

b) Dissolve the trust

• After 2014, the trust will be taxable in Canada at a marginal
rate of about 43%

• Its assets are deemed to be disposed of for FMV proceeds

• The trust can be dissolved

• On dissolution, Canadian resident beneficiaries are deemed to
dispose of their capital interests in the trust on a rollover basis,
and acquire trust assets at FMV adjusted cost base

• No rollover applies to non-resident beneficiaries
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Exit Strategies - Five-Year Immigration Trust
(continued)

c) Leave the Trust Offshore

• Consider non-tax advantages of using a trust, such as
confidentiality, estate planning, and asset protection

• Save estate administration tax (often called probate duties),
which amounts to 1.5% of the gross value of an Ontario
estate’s assets
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Exit Strategies - Five-Year Immigration Trust
(continued)

d) Migrate the trust to Canada

• There is a step-up in the adjusted cost base of assets on
migration to Canada, other than taxable Canadian property
and some other property that is not deemed disposed of under
paragraph 128.1(1)(b)

• Consider migrating to Alberta because it has the lowest top
marginal rate of 39%, but ensure that central management and
control of the trust is in Alberta (Garron)

13



Exit Strategies - Five-Year Immigration Trust
(continued)

e) Prolong the tax holiday

• Trust funds could be invested in an exempt insurance policy to
extend the tax holiday

• An exempt insurance policy is a life insurance policy that is
not subject to accrual taxation on its investment income

• Exempt policies are meant to be policies obtained primarily
for insurance protection rather than investment accumulation
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This information has been presented to you courtesy of
Gardiner Roberts LLP as a service for our clients and other
persons dealing with tax and estates issues. It is not intended
to be a complete statement of the law or an opinion on any

subject. Although we endeavour to ensure its accuracy,
no one should act upon it without obtaining proper

legal advice, following a thorough examination of the
facts of a specific situation and the applicable law.
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Planning Alternatives

• Direct Personal Ownership

• Joint Ownership by Spouses

• Non-Recourse U.S. Mortgage

• Life Insurance

• Corporate Ownership

• Canadian Family Discretionary Trust

• Canadian Partnership
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A. Direct Personal Ownership

1. Exposed to U.S. gift tax and estate tax

2. May qualify for 20% capital gains tax rate (if held
for more than one year)

3. On sale, subject to income tax and FIRPTA
withholding tax
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B. Joint Ownership by Spouses

1. Simplifies transfer on death but exposed to U.S.
estate tax

2. Presumption exists that full value of property taxed
on death of first spouse, but can be rebutted with
proof of contributions from surviving spouse

3. May work in smaller estates
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C. Non-Recourse U.S. Mortgage

1. Deduction against value of the property on death,
thus reduces U.S. estate tax

2. Difficult to obtain from conventional financial
institutions, and then only up to 70% of loan to
value

3. If interest is charged on mortgage from related
party, could be challenged if not on commercial-like
terms

4. If done on such terms, results in non-deductible
expense to payor but taxable income to recipient
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D. Life Insurance

1. Individual ownership conceding exposure to U.S.
estate tax, but providing liquidity to pay the tax by
purchasing adequate life insurance

2. Could be expensive and non-renewable if term and
not whole life
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E. Corporate Ownership

1. Subject to U.S. estate tax if U.S. corporation owns the
real property

2. If non-U.S. corporation sells the property, FIRPTA
applies (at corporate rate of 35% or more depending
on the state)

3. Canadian taxable benefit from occupation and use of
corporate-owned asset
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F. Discretionary Family Trust

1. Canadian trust settled for benefit of spouse and
descendants, and trust acquires real property

2. One spouse is settlor and contributes all funds toward
the purchase of the property

3. Beneficiary spouse is trustee

4. Settlor spouse cannot be trustee, in order to keep
property out of the estate of the settlor spouse
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F. Discretionary Family Trust
(continued)

5. Lifetime rent-free use of the property by beneficiary
spouse

6. Distributions by beneficiary spouse to spouse and/or
descendants made according to ascertainable standard

• For the health, education, maintenance or support of the
recipient beneficiary

7. Independent trustee could be appointed who could
make distributions solely within his/her discretion
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F. Discretionary Family Trust
(continued)

8. Can exclude property from settlor spouse’s estate if
use is only at consent of trustee/beneficiary spouse
and not as a beneficiary of the trust

9. If trustee/beneficiary trustee dies or is unable to act,
settlor spouse should pay rent under a lease from the
trust

10. Should qualify for U.S. 20% capital gains tax rate on
sale (if held for more than one year)

11. At top Canadian capital gains tax rate of 24%, should
qualify for foreign tax credit, leaving only 4% owing
in Canada
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F. Discretionary Family Trust
(continued)

12. If trust still holding property after 20 years, can roll
out property to Canadian resident beneficiaries
without tax in U.S. or Canada

13. On dissolution, Canadian resident beneficiaries are
deemed to dispose of their capital interests in the trust
on a rollover basis, and acquire trust assets at adjusted
cost base

14. But then have personal ownership and exposure to
U.S. estate tax
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G. Canadian Partnership Ownership

1. May be treated as personal investment in foreign
entity and not subject to estate tax on death of a
Canadian partner

2. But no American decided cases to support the
position

3. Risk that IRS will look through this flow-through
vehicle and treat the partners as the owners of the real
property
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G. Canadian Partnership Ownership
(continued)

4. Consider forming Canadian partnership with other
investment assets besides the U.S. real property

5. Partnership can elect to “check-the-box” in the U.S.
and be treated as foreign corporation so that on death
of a partner there is no U.S. estate tax

6. On sale of the property, full corporate income tax
applies at 35% tax rate (or higher depending on the
state)
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no one should act upon it without obtaining proper

legal advice, following a thorough examination of the
facts of a specific situation and the applicable law.
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• Canadian tax relief generally available only for
donations to “qualified donees”

• Most qualified donees are Canadian organizations

• Registered charities

• Registered Canadian amateur athletic associations

• Low-cost housing corporations for the aged

• Provincial or federal Crown

• Municipalities and equivalents

• United Nations and agencies

31



• Certain foreign charitable organizations selected by
federal government
• Carrying on relief activities in response to disaster, or

• Providing urgent humanitarian aid, or

• Carrying on activities in the national interest of Canada

• Certain foreign universities with sufficient Canadian
representation in student body

• Recent changes require most qualified donees to be
registered by CRA
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• Canada-United States Income Tax Convention
(“Treaty”) provides relief even if donee is not
technically a qualified donee

• U.S. donee must be organization that could have
been registered in Canada

• Relief available to Canadian donors limited to
U.S.-source income, as for donations to Canadian
organizations based on worldwide income
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• Limit is 75% of income in the year, except 100% for
year of death or previous year, consistent with rules
for donations to Canadian organizations

• Special rules for donations to U.S. universities or
colleges attended by donor or members of family,
without 75% limit
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• Canadian registered charities cannot make gifts to
foreign organizations that are not “qualified
donees”

• CRA says foreign organizations recognized under
Treaty are not “qualified donees” despite the fact that
donations entitle donors to relief

• CRA says making such grants exposes Canadian
charities to revocation of registration

• In Prescient, Federal Court of Appeal decided on
other grounds, namely retroactive amendments to
prohibit such grants were not applicable
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• Prior to amendments, which have effect from 2002,
no limit on such grants by charitable foundations if
they otherwise met DQ

• Prescient argued Income Tax Act must be read to
recognize that since relief is available to donors, U.S.
organization must be qualified donee for all purposes
and not for limited purpose

• Court has not decided the issue
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• Categories of Charities may be relevant

• Registered charity can be designated as charitable
organization, public foundation or private foundation

• Private foundations cannot carry on any business

• Charitable organizations and public foundations can
carry on “related business”

• Designation depends on “control” and source of
funds
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• Generally, “active” charities are designated as
charitable organizations and “passive” charities are
designated as charitable foundations (public or
private)

• Designation in some cases determines nature of
expenditures by charity (charitable organization
should not spend more than 50% of income in
making gifts)

• Other highly technical rules may in some cases be
relevant to cross-border donation arrangements
depending on identity of donor and activities and
purposes of donee
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• Non-residents donating real property to Canadian
charities can elect to avoid recognition of gain

• General rule is donation results in disposition at fair
market value and recognition of inherent gains or
recapture of tax depreciation

• Taxpayer can elect amount at which property is
deemed to be disposed of is less than fair market
value but not less than adjusted cost base

• Same amount must be used for amount of gift
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• Similar election for gifts of real property by
non-resident to prescribed foreign organization

• Organization must undertake that property will be
held for use in the public interest

• Current prescribed U.S. organizations are:
• Friends of the Nature Conservancy of Canada, Inc.

• The Nature Conservancy

• American Friends of Canadian Land Trusts
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• Some foreign charities set up “Friends of” or
equivalent Canadian registered charity, to raise
tax-deductible donations in Canada and use funds
to carry out foreign activities

• Canadian registered charities cannot make grants to
organizations that are not “qualified donees” and
must carry on charitable activities directly

• CRA vigilant in preventing use of Canadian
registered charities as conduits for tax-deductible
donations to be used for gifts to foreign charities
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• Canadian rules more restrictive than U.S. rules - no
general concept of “program related investment”
permitting gifts from Canadian registered charities to
U.S. organizations regulated by Internal Revenue
Service

• Canadian Bar Association has submitted to
Department of Finance that Canadian rules are too
restrictive and impede Canadian registered charities
in raising funds and carrying out foreign activities
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• Current rules require Canadian registered charities
to enter into legal relationships such as agency
agreements, partnerships, joint ventures or others,
under which Canadian charity retains direction and
control over its resources at all relevant times

• Canadian charity is exposed to potential liability
for acts of its agent, partner, joint venturer, etc.
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• CRA policies restrict ability of Canadian
registered charities to pay for land in foreign
countries not owned directly and to engage in
other activities that result in ownership of assets
other than by charity itself
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• Other structures

• Canadian charities cannot form foreign
“subsidiaries” and make gifts unless qualified donees

• Foreign organizations must be agents or otherwise
act as appropriate intermediaries

• Canadian charities can form foreign “Friends of” or
equivalent organizations to raise funds in other
countries, subject to laws of that country
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• Generally rules are similar and gifts cannot be made
by foreign organizations directly to Canadian
charities

• Usually foreign charity raising foreign funds must
maintain control and have contractual relationship or
other arrangement with Canadian “parent” charity to
transfer funds
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• U.S. donors generally

• Co-ordinate U.S. tax consequences with Canadian
tax consequences when donating Canadian real
property to prescribed U.S. organizations

• Gifts by non-residents of “taxable Canadian property
“ raise reporting and compliance issues

• Section 116 issues for non-resident donors and
potential risk to Canadian qualified donees

• Theoretical exposure even if no tax payable by donor
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• Problems for foreign charities operating in Canada
and otherwise subject to tax

• Cannot register as charity

• Cannot issue official tax receipts

• Cannot claim exemption from tax as charity

• Cannot qualify as not-for-profit organization

• Catch-22, previously recognized by Department of
Finance but not acted upon
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• Commuters

• Canadian resident living near Canada-U.S. border
who commutes to work in U.S. with principal source
of income from that employment or U.S. business
entitled to Canadian tax credit for certain donations
that would qualify under Internal Revenue Code

• Not limited to U.S. source income

• Policy recognizes that such individuals have
significant U.S. ties and liability to pay U.S. tax and
deserve recognition

49



• Taxation of resident Canadians is based on
worldwide income

• Special rules for change of residence status

• Worldwide income included for portion of year while
resident but only Canadian-source income included
for portion while not resident

• Part-year residents can claim relief only for
donations made while resident in Canada

• Rules limit relief to gifts made out of income subject
to tax in Canada
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• Other issues

• Sometimes feasible to use prescribed U.S. university
as intermediary to carry out activities in foreign
country, if no qualified donee available
• Compliance is shifted to prescribed university as qualified

donee

• Requirements to maintain records, file returns, etc. to
maintain status as qualified donee

• Gifts by U.S. residents to Canadian qualified donees
not eligible for relief under U.S. estate tax rules
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• IRS procedure to identify Canadian charities that can
receive gifts from U.S. donors for Canadian tax
purposes under Treaty in same way CRA identifies
U.S. organizations to which donations can be made
by Canadian donors

• 2014 Federal Budget proposes to change rules
dealing with gifts by will
• No relief under Canadian rules until actual transfer of

property, as opposed to current rules which treat gift by will
as made in year of death

• Potential timing issues

• Potential administrative issues
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• Terrorism issues and disclosure for certain gifts from
non-residents

• T3010 questions
• Source of non-resident donation

• Tax status of donor
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• Problems in carrying on activities directly

• CRA requires Canadian charity to maintain direction
and control over its own resources at all times

• Need to select trustworthy foreign intermediaries to
conduct work, keep books and carry out projects

• Concerns about foreign organizations using Canadian
charities as conduits

• Discourages foreign charities from raising money in
Canada and discourages Canadian charities from
attempting to carry out foreign activities

• Rules often not recognized and consequently
honoured in the breach
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• CRA policies on Community Economic
Development

• Often work in tandem with rules for carrying on
charitable activities directly

• Not responsive to innovative techniques such as
micro-financing and program related investment, as
permitted in other jurisdictions

• Distinction between gifts and payments under
contract or through agents

• CRA administrative policies and attitudes on audit
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• Conclusions

• Raising money in Canada to carry on foreign
activities is generally difficult

• Range of foreign “qualified donees” is generally very
limited

• Foreign charities attempting to raise money or carry
out activities in Canada often frustrated

• Expanded scope for relief under Treaty for Canadian
residents donating to U.S. and for U.S. residents or
citizens donating to Canada
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• Still uncertainty about effect of Treaty on whether
U.S. organizations are qualified donees

• Taxpayers with income in both countries who are
required to file in both countries (e.g. U.S. citizens
residing in Canada) must co-ordinate tax
implications in both countries

• Where countries other than the U.S. are involved, no
equivalent to relief under Treaty

• Special rules for non-residents donating real property
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This information has been presented to you courtesy of
Gardiner Roberts LLP as a service for our clients and other
persons dealing with tax and estates issues. It is not intended
to be a complete statement of the law or an opinion on any

subject. Although we endeavour to ensure its accuracy,
no one should act upon it without obtaining proper

legal advice, following a thorough examination of the
facts of a specific situation and the applicable law.
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U.S. Federal Taxation
of

U.S. Citizens and U.S. Residents
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2014 U.S. Tax Rates

 39.6% ordinary income tax rate (taxable income
over $400,000 (single filer)/$450,000 (married
filing jointly)).

 15% on capital gain and qualified dividends
(taxable income under $400,000/$450,000).

 20% capital gain and qualified dividends
(taxable income over $400,000/$450,000).

 Limitations on itemized deductions and phase-
out of personal exemptions for adjusted gross
income (“AGI”) over $250,000/$300,000.
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 Part of Obamacare – effective January 1, 2013

 Applies if modified AGI is $200,000(single)/$250,000
(married filing jointly)

 3.8% on “net investment income” (NII)
 NII = interest, dividends, capital gains, annuities, royalties, passive

rents, passive business income.

 The 3.8% is in addition to the tax rate applicable to the income.

 e.g. Capital gains taxed at 23.8%

 e.g. Ordinary passive business income taxed at 43.4%

 No foreign tax credit?

 .9% increase in Medicare payroll tax on earned income
(wages, self-employment income) over $200,000/$250,000
 Withholding adjustments, estimated taxes

New Medicare Tax



U.S. Citizens Subject to Estate Tax
on Worldwide Assets

 Estate and Gift tax exemptions and
rates
 2014
 $5.34M exemption; 40% maximum rate

 Annual gift tax exemption for a non-citizen
spouse is $145,000
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Worldwide Taxation
for U.S. Citizens and U.S. Residents

 U.S. citizen (no matter where resident or
domiciled) and U.S. resident taxed on a
worldwide basis

 U.S. income tax

 Foreign tax credit (but not against NIIT in IRS’s
view)

 Foreign earned income exclusion

 U.S. estate and gift tax

 U.S. generation skipping tax
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Who is a U.S. Citizen?

 Person born in U.S.A.; or

 Naturalized; or

 With a U.S. parent (under certain
circumstances)

 Many U.S. citizens don’t know it
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Who is a U.S. Citizen?

 Person born outside U.S. to a U.S. parent

 Depends on

Year of child’s birth

U.S. physical presence of U.S. parent

 Children born to two U.S. citizen parents
are always U.S. citizens
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Who is a U.S. Citizen?

 May not be U.S. citizen if became citizen of
foreign country after 18 years of age.

 Need Intent – must have voluntarily obtained
citizenship of foreign country with intent to
renounce U.S. citizenship

 Actions after renunciation must be consistent – No
U.S. passport; No voting
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U.S. Residency Tests

 “Green card” holder; or

 Satisfy “days test” (Substantial Presence Test)
 1/6 days year 2 +1/3 days year 1 + days current year >

182 and 31 or more days present in U.S. in current year

 Closer connection exception – fewer than 183
days in the U.S., tax home in foreign country and
ties are closer to other country.

 Tax treaty rules (treaty tie-breaker rules) – but
taxed as U.S. resident for certain U.S. reporting
rules (Form 3520, etc.)
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TD F 90-22.1: Foreign Bank Account
Report (FBAR)

 Due June 30 (must be received by Department of
Treasury on or before June 30) – No extensions.

 Who must file:
 “U.S. Person” that has a financial interest in or

“signature authority” over foreign financial accounts
and

 Aggregate value of account(s) is more than $10,000

 Financial Account – securities, brokerage, savings,
checking, cash value insurance or annuity policies,
mutual funds, Registered Retirement Savings Plans,
Registered Education Savings Plans, etc.
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TD F 90-22.1: Foreign Bank Account
Report (FBAR)

 U.S. Person includes:
 U.S. citizen/resident, corporation, partnership, trust or

estate

 Signature Authority – authority to control disposition
of assets held in account.

 Penalties for failure to file
 Civil penalty for nonwillful failure to file up to $10,000

per account.
 Willful violation = greater of $100,000 or 50% of account

balance.
 Willful violation may also be subject to criminal

penalties.
 Reasonable cause exceptions
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Options for U.S. Citizens/Residents
Who Have Not Filed U.S. Returns

and/or FBARs

 2012 Offshore Voluntary Disclosure Program

 New “Streamlined” Procedure – as of Sept. 1, 2012

 Do Nothing?

 FATCA

 Crossing the Border

 IRS still warning against “Quiet Disclosures”
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2012 Offshore Voluntary
Disclosure Program

 Introduced Jan. 9, 2012 – 3rd Offshore Voluntary
Disclosure Program

 Reduced FBAR penalty structure – 5% for
certain nonresidents and 27.5% for others.

 File last 8 years

 Must pay tax, interest and late filing/payment
penalties (or accuracy-related penalties)



73

 As of Sept. 1, 2012- 3 years of returns, 6 years of FBARS

 Applies to certain U.S. citizens residing abroad – must be non-
resident of U.S. since Jan. 1., 2009, and must not have filed a
U.S. return for 2009 or subsequent years.

 “Low Risk” vs. “High Risk” Factors

 Below $1,500 of tax in each year

 Other offshore investments

 Material economic activity in the U.S.

 U.S. source income

 Streamlined Procedure vs. 2012 OVDP: What is best option?

 OVDP FAQ Nos. 17/18: File Late FBARs and other
information returns if reported income and paid tax on timely
filed returns

NEW IRS “STREAMLINED”
PROCEDURE
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Expatriation

 Pre-June 17, 2008: 10 year regime and limits on
physical presence in the U.S.

 Since June 17, 2008: Section 877A imposes an Exit Tax
Regime
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Who are U.S. Tax Expatriates ?

 U.S. Citizens
 Most commonly done by formally renouncing at

U.S. Consulate outside the U.S.

 “Long-term green card holders”
 Held green card in 8 of the prior 15 tax years (not

for an 8-year period)

 Ex: John gets a green card December 20, 2006; if he
still holds it on January 1, 2013, he is a long-term
GC holder

 Does not “expire” – must be revoked or
determined to be abandoned
 File I-407

 Elect to be a tax resident of foreign country under Treaty



76

Covered Expatriates

 Net worth ≥ U.S. $2Million; or

 Average tax liability for prior 5 years >
$157,000 in 2014; or

 Failure to certify compliance with U.S. tax
obligations for prior 5 years

 Form 8854 (must be filed with IRS)
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Exceptions

 Dual citizen at birth
 Remains a citizen and tax resident of other country
 Did not meet days count test (substantial presence test) for more

than 10 out of the prior 15 years

 Citizen children: Minor exception
 Small window – within 6 months after turning 18
 Did not meet days count test for more than 10 out of the prior 15

years

 In both cases – must still certify tax compliance for
prior 5 years

 No exceptions for long-term green card holders
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Mark-to-Market Rule

 Deemed sale of property for fair market value,
regardless of location, on the day before
individual ceases to be U.S. citizen or resident

 Gains or losses on those deemed sales are
recognized

 Net gain on the deemed sales is reduced (but not
below zero) by $680,000 (in 2014)

 Can elect to defer payment of tax until property is
actually sold but interest charge applies and
adequate security (usually a bond) must be
provided
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Important Rules for U.S. Citizens
Resident Abroad

 Corporate Anti-deferral Rules: Does U.S.
taxpayer have an interest in a non-U.S.
corporation or other entity?

 Foreign Trust Rules: Is the U.S. taxpayer a
grantor or beneficiary of a non-U.S. trust?

 Foreign Account Reporting Rules: Does
U.S. taxpayer have an interest in non-U.S.
bank or other financial account?



Dividends From Canadian
Corporations to U.S. Shareholders

 Can qualify as “qualified dividends”
(15% or 20% tax rate) if foreign
corporation (a) is in a Treaty jurisdiction
such as Canada and (b) is not a PFIC.

 But dividends of “Subpart F” income do
not qualify for lower rate

 Code Section 1248 inclusion generally
qualifies for lower rate
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Corporate Anti-Deferral Rules

 Controlled Foreign Corporation (CFC)
 More than 50% by vote or value owned by “U.S.

Shareholders”
(i.e., U.S. persons with at least 10% voting power)

 Attribution rules – not from nonresident alien family
member; not from siblings

 “Subpart F” income (generally passive income) taxed
currently to U.S. owner as ordinary income whether
distributed or not

 Form 5471 filing



CFCs

 Subpart F income can include income of
personal service corporations.

 Dividends of Subpart F income generally do
not convert tax rate from ordinary income rate
(39.6%) to 15-20% rate.

 Consider dividends of Subpart F income to
generate Canadian tax eligible for foreign tax
credits.

 Consider ULCs where possible to avoid CFC
regime.
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 Passive Foreign Investment Company
(PFIC)
 75% or more passive income or 50% or more passive

assets

 No minimum U.S. shareholder ownership required

 Taxed when earnings distributed or stock disposed at
highest U.S. rate in effect plus interest charge

 New U.S. reporting requirements – Revised Form 8621

 Inadvertent PFIC status

 QEF Election/Mark-to-Market Election

Corporate Anti-Deferral Rules



Trusts with U.S. Citizen Settlors,
“Gratuitous Transferors” or

Beneficiaries

 Three types of trusts:

 “Grantor Trust” with U.S. grantor. Code
Section 679. If a U.S. citizen settlor (or
“gratuitous transferor”) and U.S.
beneficiary.

 “Grantor Trust” with foreign grantor.
Desirable status but hard to achieve.

 “Nongrantor Trust.”
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Grantor Trusts

 Income generally taxed to grantor rather
than beneficiaries.

 Form 3520-A filings for U.S. grantor
trusts.

 Might be able to obtain “nongrantor”
status for U.S. gift and estate tax
purposes.
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Foreign Nongrantor Trusts (“FNGT”)

What is a FGNT For U.S. Income Tax
Purposes?

 Trust that is not a grantor trust

 Trust fails either:
 Court test (primary supervision of

administration in U.S.)

 Control test (U.S. fiduciary has
control over substantial decisions)

 Distributions from FNGT to U.S.
beneficiary of prior year (accumulated)
income are subject to accumulation
distribution rules: taxed as ordinary
income rates (up to 39.6%) plus interest
is imposed to reflect deferral. Important
to avoid.



Common Canadian Structures
Exposing U.S. Taxpayers to Anti-

Deferral Rules
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U.S. citizen doctor
residing in Canada

Income earned
by Corporation is
tainted personal
service contract
income

Voting shares

Canadian Company

* Problems arise when Can Co retains earnings in company to
avoid paying high Canadian personal income tax rates



Common Canadian Structures
Exposing U.S. Taxpayers to Anti-

Deferral Rules
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Canadian corporation that holds passive interests

Canadian and U.S. Shareholders [Family Members]

Invest Co.

- Consider ULC rather than Canadian corporation.



Freeze Structure
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Typical Canadian Freeze

Discretionary
Trust

Preference/
Shares

Canadian and
U.S. Beneficiaries

CanHoldCo

Dad or Mom

CanOpCo

Marketable
Securities

New Common
Stock

9990954

(received in exchange
for old common)



U.S. Tax Issues – Freeze
Structure

 If U.S. person owns “old common”: Qualify for
deferral for U.S. income tax purposes on the
exchange of old common for new preferred stock

 May need to use ULC structure

 NQPS

 If U.S. person owns “old common”: U.S. gift tax
consequences

 U.S. beneficiaries of the trust that holds new
common

 Subpart F and PFIC issues

 Accumulation distribution rules
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Foreign Account Tax Compliance Act
(“FATCA”):

• New Sections 1471 through 1474 (Chapter 4) of the Internal Revenue Code.

• Major revamping of withholding rules.

• Applies to “withholdable payments” made to:

 Foreign financial institutions (FFIs); and
 Other foreign entities (NFFEs).

• 30% withholding tax imposed on U.S. source payments unless foreign
entity complies with certain reporting and disclosure requirements.

• Requires FFIs to disclose U.S. citizen/resident accountholders to IRS

• Implementation Dates: July 1, 2014 (subject to certain exceptions).
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 FATCA (“Foreign Account Tax Compliance Act”) Withholding
 A 30% U.S. withholding tax is imposed on payments made to

certain foreign financial institutions (“FFIs”) and non-financial
foreign entities (including certain partnerships and trusts)
(“NFFEs”) of
 certain U.S. source Investment Income,
 beginning in 2017, gross proceeds from sales of assets that produce

U.S.-source interest and dividends
 also beginning in 2017, payments treated as “foreign passthru

payments” made to foreign intermediaries

 Unless, in the case of a Canadian FFI, such FFI has complied with
the Intergovernmental Agreement (“IGA”) between the U.S. and
Canada and, in the case of a Canadian NFFE, such NFFE has
provided information on its substantial U.S. owners to the U.S.
payor of the above amounts

 Pursuant to the IGA, the Canadian government will collect from
Canadian financial institutions information on their U.S. account
holders and will annually provide that information to the U.S.
Internal Revenue Service and, correspondingly, the U.S.
government will collect from U.S. financial institutions
information on their Canadian account holders and will annually
provide that information to Revenue Canada



This presentation has been provided to you for
informational purposes only, and does not constitute
the provision of legal advice or the rendering of legal
services. It is not intended to be a complete statement
of the law or an opinion on any subject. Although we
endeavour to ensure its accuracy, no one should rely

on or act upon it without obtaining proper legal
advice, following a thorough examination of the facts

of a specific situation and the applicable law.
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