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Joint Accounts and
Other Property

What was the intent of the
(now deceased) transferor?

Gift or Trust? Both?





The Gauntlet of Presumption

1. The Presumption of Resulting Trust

2. The Presumption of Advancement



Pecore v. Pecore [2007] 1 S.C.R. 795

In the absence of clear evidence of intention, the law
presumes either:

1. The joint nominee holds the property in trust for
the deceased; or

2. The deceased intended to advance (gift) the
property to the joint nominee



Presumption of Resulting Trust

Where a transfer is made for no consideration, the
onus is placed on the transferee to demonstrate that
the deceased intended to gift him or her the property.

i.e. – Equity presumes bargains, not gifts.



Presumption of Advancement

Where a transfer is made for no consideration, but the
transfer is to a spouse or minor child of the deceased,
the onus is placed on the challenger to demonstrate
that no gift was intended.

i.e. – People give their dependants stuff for free!



Rights of Survivorship

Rights of survivorship vest when the joint ownership
of the property is created.

Therefore, the gift is inter vivos (“between the
living”) and passes outside the Estate.



Pecore v. Pecore

Per Justice Rothstein, at paragraph 54:

“Should the avoidance of probate fees be of concern
to the legislature, it is open to it to enact legislation to
deal with the matter.” 



Sawdon v. Watch Tower Bible and Tract
Society of Canada [2014] O.J. No. 573

 Father creates joint bank accounts with 2 of his 5
children

 Father instructs 2 sons to distribute the contents of
the accounts equally among the 5 children

 WTB and Tract Society argues the accounts form
part of the Estate

 Ruling: The accounts passed outside the Estate.
The beneficial interests of the 5 children all vested
at the time joint title was created.



Lyell v. Lyell, 2013 SKQB 330

 Grandmother puts granddaughter on condo title as
“joint tenant”

 Grandmother intended to gift condo to
granddaughter after death & avoid probate fees

 Grandmother changed her mind about gift, but dies
before she can take action on title

 Ruling: Grandmother cannot unilaterally revoke
gift – it vests at time of granting joint interest.



McConnell v. Huxtable, 2014 ONCA 86

A constructive trust in real property falls under the
jurisdiction of the Real Property Limitations Act,
R.S.O. 1990, c L. 15

Interested parties may be able to commence action in
recovery for 10 years following attempt to sever their
interest (instead of the usual 2 years).
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T im Duncan is an associate lawyer and a member of the Dispute Resolution, 
Financial Services and Municipal Law groups at Gardiner Roberts LLP.  Tim 

practices in general commercial litigation, bankruptcy and insolvency litigation and 
in matters involving municipal law and land use development.

Prior to joining the firm as an associate in 2012, Tim summered and articled with 
Gardiner Roberts from 2010 to 2012.

AREAS OF PRACTICE AND INDUSTRY SPECIALTY

•    Dispute Resolution - Commercial Litigation, Bankruptcy and Insolvency Litigation
•    Financial Services - Bankruptcy and Insolvency
•    Municipal Law and Land Use Development

EDUCATION 
•   Called to the Ontario Bar, 2012  
•   Western University Law School, J.D., 2011
•   Western University, M.A. (History), 2008
•   Queen’s University, B.A. (Hon.), 2007

MEMBERSHIPS 
•   Law Society of Upper Canada 
•   Ontario Bar Association  
•   Canadian Bar Association
•   Toronto Lawyers Association
•   The Advocates Society
•   Turnaround Management Association  
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Associate
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A     s a partner in the Tax & Trusts Group, Lindsay Histrop practises in the 
area of personal tax and estate planning, estate administration and estate 

litigation. She regularly advises her clients on a wide range of matters including 
wills, trusts, domestic contracts, powers of attorney, mental incompetency 
proceedings, court audits, estate and trust taxation, and post mortem estate 
planning. 

A few examples of Lindsay’s recent work in these areas include:

•	  Handling a complex post mortem variation of trusts under a will, deferring 
taxes of over $2.5 million, thereby ensuring the continued viability of the

   deceased’s highly successful business. 
•	 Negotiating	a	settlement,	on	behalf	of	the	estate,	in	respect	of	a	contentious	will	interpretation	matter	in	which	

there were over 700 potential beneficiaries, saving the estate and its beneficiaries thousands of dollars in legal 
costs. 

•	 Assisting	 a	 terminally	 ill	 client	 in	 structuring	 her	 estate	 plan	 to	 benefit	 her	 family	 and	 favoured	 charities,	
preserving the estate for the beneficiaries by eliminating substantial income and probate taxes on death.

•	 Resolving	a	 family	dispute	over	 the	division	of	 the	deceased’s	 real	estate	holdings	and	other	assets	on	death,	
maintaining both family ownership and family harmony.

•	 Assisting	executors	in	the	efficient	management	of	a	business	and	its	65	employees	following	the	sudden	death	
of	the	owner-manager,	and	successfully	achieving	the	sale	of	the	business	within	6	months	of	the	owner’s	death.

Lindsay has lectured extensively on tax and estate planning at the Canada Tax Conference, the Canadian Bar 
Association, the Law Society of Upper Canada, Insight seminars and Federating Press, among others. She is the author 
of Estate Planning Precedents, A Solicitor’s Manual, published by Carswell Professional Publishing. She has also written 
articles for the Canadian Tax Journal, Tax Management International Journal and the Ontario Bar Admission Course. 
Recognized	 as	 a	 leading	 lawyer	 in	 the	 area	 of	 estate	 planning	 and	 personal	 tax	 planning,	 Lindsay	 appears	 in	 the	
Canadian Legal Lexpert Directory and Best Lawyers in Canada. She is also profiled as a noteworthy Canadian in Who’s 
Who in Canada.

AREAS OF PRACTICE AND INDUSTRY SPECIALTY

•    Tax and Estate Planning
•    Non-Profit and Charities

Lindsay Ann Histrop
Partner

Direct:	416	865	6683 
lhistrop@gardiner-roberts.com
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EDUCATION 
•			Called	to	the	Ontario	Bar	1982
•			L.L.M	(Taxation),	Osgoode	Hall	Law	School,	1986
•			L.L.B.,	Osgoode	Hall	Law	School,	1980
•			B.A.	(Hons),	York	University,	1976

MEMBERSHIPS
•	 American Bar Association
•	 Canadian Bar Association
•	 Canadian Tax Foundation
•	 International Bar Association
•	 Ontario Bar Association
•	 Society of Trust and Estate Practitioners
•	 Toronto Lawyers Association

ACHIEVEMENTS
•	 Best	Lawyers	in	Canada	2006-2013	(Trusts	&	Estates)
•	 Canadian	Legal	Lexpert	Directory	2000-2013	(Estate	and	Personal	Tax	Planning)
•	 Martindale-Hubbell	BV® Distinguished™ rating

LECTURES AND PUBLICATIONS
•	 The Power to Add and Delete Trust Beneficiaries – 2012 Senior Estates & Practitioners’ Forum
•	 Planning for Persons with Disabilities – 2010 Senior Estates and Trust Practitioners’ Forum 
•	 Multiple	Wills	–	2009	Advanced	Roundtable	in	Estates
•	 Recent	Issues	in	Interpreting	and	Administering	Wills	–	2008	Canadian	National	Conference	
•	 Estate	Planning	Precedents,	A	Solicitor’s	Manual,	(Toronto:	Thomson	Canada	Limited),	2013	(first	published,	

1989)
•	 “Exercise	of	Powers	and	Duties”,	Widdifield	on	Executors	and	Trustees,	6th	ed.	(Toronto:	Thomson	Canada	

Limited),	2013	(first	published,	2003)
•	 Taxed to Death: Heightened Audit for Ontario Estate Administration Tax
•	 Moral	Claims	for	Dependants’	Relief	–	Are	the	Cases	following	Cummings	v.	Cummings	Markedly	Different?,	

Lexpert	Legal	Directory	2009
•	 Joint	Ownership:	Clarity	or	Query	from	the	Supreme	Court	of	Canada?,	Lexpert	Legal	Directory	2008
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L orne Saltman is a Partner with Gardiner Roberts LLP and the Head of our Tax 
 Group. He has extensive experience in diverse areas of tax practice, including 

in-depth experience on both the international and domestic levels involving wealth 
preservation for high-net worth clients, cross-border acquisitions and financings, 
corporate reorganizations, real estate ventures, and the establishment of offshore 
trusts and private foundations.

He has a successful track record in resolving disputes with tax authorities at both the 
federal and provincial levels, including some experience in tax litigation.

Lorne has in-depth experience in tax and estate planning, both domestic and 
international, for entrepreneurs as well as corporate executives, involving estate 

freezing of private corporations, the settlement of family, discretionary trusts and the establishment of private charitable 
foundations.

AREAS OF PRACTICE AND INDUSTRY SPECIALTY

•    Tax and Estate Planning - Taxation (personal and corporate), Tax Disputes, International Transactions, Limited 
Partnerships, Family Business Planning, Family Trusts, Business Reorganizations, Estate Planning, Estate Freezes 

EDUCATION 
•   Osgoode Hall Law School, LL.B.  
•   University of Toronto, B.Sc. 

Lorne Saltman
Partner

Direct: 416 865 6689 
lsaltman@gardiner-roberts.com
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MEMBERSHIPS
• American Bar Association, Business Law Section, Taxation Committee, Advisory Panel 
• American Bar Foundation 
• Advocates for Civil Liberties Inc., President and Director 
• Canadian Bar Association 
• Canadian Jewish Civil Rights Association, Secretary/Treasurer, and Director
• Canadian Tax Foundation  
• Hague Academy of International Law 
• International Bar Association 
• International Commission of Jurists
• International Fiscal Association 
• International Tax Planning Association 
• Ontario Bar Association 
• Society for Estate and Tax Practitioners (“STEP”) 
• Toronto Chinese Community Services Association

REPRESENTATIVE MATTERS
•  Advised a Canadian bank on establishing referral agreements with selected independent trustees in  

tax-favoured jurisdictions for compliant, non-resident trusts for Canadians;
• Advised a Caribbean country on its tax treaty negotiations;
• Provided legal advice on transfer pricing policies of Canadian-based telecommunications corporation with 

significant pension plan deficit in foreign affiliate;
• Advised a multinational mining corporation on its $1.6 billion acquisition of assets from a multinational gold 

producer, and on its $2.1 billion acquisition of shares of another public mining corporation; 
• Advised a public company on its conversion into a public income fund and with respect to ongoing issues; 
• Established captive insurance companies in Barbados for a Canadian-based multinational in the steel 

manufacturing business and a Canadian-based real estate development company with U.S. operations; 
•  Developed a tax and corporate structure in Canada and the U.S.A. for a software development initiative between 

leading American software company and Canadian private equity fund;
• Established an estate freeze trust/corporate structure for partners in a new Canadian investment bank;
• Advised a successful Canadian interior decorator on his acquisition of U.S. real property interests;
• Advised an ultra-high-net-worth Canadian resident on a departure tax plan involving a private charitable 

foundation;
• Advised a terminally-ill doctor on reorganizing his affairs, including share and debt capital reorganizations, 

settling an Alter Ego Trust and Principal Residence Trust, and revising Wills to include testamentary trusts;
• Established a Barbados-based trust and corporate structure to protect business and investment assets of 

Venezuelan families;
 



Scotia Plaza, 40 King Street West, Suite 3100
Toronto, ON, Canada, M5H 3Y2

T: 416 865 6600 F: 416 865 6636  
www.gardiner-roberts.com

• Negotiated successfully with the Canada Revenue Agency in connection with voluntary disclosures of 
unreported income for an individual with investment income from a foreign jurisdiction with a blocked 
currency, for a computer software company whose managing director appropriated assets and funds from the 
company, and for a Canadian-based multinational corporate group with defective international tax planning; 

• Negotiated successfully with the Canada Revenue Agency in the settlement of a tax claim exceeding $6 million 
against a trio of world-famous entertainers, who used a complex tax structure in connection with performances 
in Canada.

LECTURES AND PUBLICATIONS
• “Canadian Investment in U.S. Real Estate – Structuring for Commercial and Personal Investments”, 

presentation at 2nd Biennial Ontario - New York Legal Summit, March 28, 2014, Toronto, Ontario;
• “Tax Planning for Canadians Doing Business in Latin America”, presentation for the Canadian-British 

Chamber of Trade and Commerce, February 20, 2013, Toronto, Ontario;
• “Preserve Assets with a Principal Residence Trust”, article for online Rogers Media: Advisor.ca, January 8, 

2013;
• “Tax Planning for New Immigrants and Returning Residents”, presentation at Federated Press Seminar, 

November 7, 2012, Toronto, Ontario.
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L
ee is the Chair of the Firm’s Financial Services Group. Lee practices in the areas of 
fi nancing, business law (with a special emphasis on wholly-owned Canadian subsidiaries 

of multi-national enterprises), competition law, commodity taxes and international trade. 
His varied experience with privately-held businesses, with regulators and government 
offi  cials, and his ability to resolve tax controversies make him a valued general counsel. Lee 
has lobbied the federal and provincial governments for policy and legislative changes and 
litigated various tax and trade issues. Lee serves as a director of several private corporations. 

Lee has been involved in: 

•   structuring and implementing fi nancings 

•   domestic and international transactions 

•   establishing and advising on arrangements with key personnel, suppliers, manufacturers and distributors 

•   advising clients on a wide range of business matters and structuring commodity tax aspects of transactions and business 
arrangements 

•   competition law advice and compliance 

•   government relations initiatives to obtain desired applications of government policies and to change government policies 

•   hearings before the Canadian International Trade Tribunal and the Tax Court of Canada

For several years, Lee taught Private International Business Law at the Faculty of Law, Queen’s University. He has co-authored materials 
for that course. Lee has also authored materials concerning the roles and responsibilities of directors, offi  cers and shareholders of 
corporations for the Law Society of Upper Canada. Lee taught the law course for the national certifi cation program conducted by the 
Forum for International Trade Training for several years. Lee has lectured and presented papers on directors’ duties, Canada’s competition 
laws, the North American Free Trade Agreement, product distribution and international transfer pricing to various professional and 
business groups.

M. Lee Stratton
Partner

Direct: 416 865 6626
lstratton@gardiner-roberts.com
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AREAS OF PRACTICE AND INDUSTRY SPECIALTY

•   Financial Services - Secured Lending 

•   Business Practices - Corporate and Commercial Transactions, Shareholder Agreements, Mergers and Acquisitions, 
Competition Law Matters, Partnership Matters, Joint Ventures 

•   Taxation - GST, Sales Taxes, Customs, Anti-dumping, Import-Export Restrictions, Government Relations (Federal and 
Provincial), Canadian International Trade Tribunal Matters, Tax Court of Canada Matters

EDUCATION 

•   Called to the Ontario Bar 1985 

•   University of Ottawa, LL.M. 1993 

•   Queen’s University, LL.B. 1983 

•   York University, B.A. (Honours) 1979

MEMBERSHIPS

•   Law Society of Upper Canada 

•   Ontario Bar Association 

•   Canadian Bar Association - Competition Law Section - Criminal Matters Committee
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Overview of Issues Reviewed

• 21-Year Deemed Disposition Rule

• Typical Use of Trust

• Rollout to Canadian Resident Beneficiaries

• Limitations on Rollout Approach

• Non-Resident Beneficiary

• 75(2) Problem

• Vested Indefeasibly Approach

• Pros and Cons Between Vested Approach and
Rollout Approach



Overview of Issues Reviewed
…cont’d

• Non-Tax Considerations

• Key Takeaway Points

19



The 21-Year Deemed
Disposition Rule

• The 21-year deemed disposition rule (“DDR”) is
one of the significant limitations that applies to the
use of trusts.

• The DDR is provided for in subsections 104(4),
104(5) (depreciable property) and 104(5.2)
(resource property) of the Income Tax Act
(“ITA”)

• Most trusts are deemed to dispose of their assets at
fair market value on each 21st anniversary of the
trust for proceeds equal to fair market value

20



The 21-Year Deemed
Disposition Rule …cont’d

• 21 years can pass more quickly than you can
expect

• Assuming fair market value exceeds tax cost, this
results in a capital gain and income tax

• Often large income tax exposure with no liquidity
to pay

• The purpose of DDR is to avoid being able to have
unlimited deferral of capital gains tax

21



The 21-Year Deemed
Disposition Rule …cont’d

• Limited exceptions to DDR include qualifying
spouse and common-law partner trusts, all
interests vested indefeasibly (discussed below),
eligible capital property and inventory that is not
land

• Because of limited time, presentation will address
a few selected issues

22



Typical Use of Trust

• Many different possible uses for a trust in tax and
estate planning (beyond scope of presentation)

• Common use is for trust to own shares in a private
corporation

• Trust often introduced in the context of an estate
freeze in situation where common shares owned by a
parent are exchanged for frozen value shares with
new growth shares issued to trust so increase in
value of corporation accrues to trust (with various
family members as beneficiaries) to limit capital
gains tax of parent

23



Typical Use of Trust …cont’d

• Many advantages to have growth shares owned by
a trust rather than children directly, including more
flexibility, more control for parent, creditor
protection, etc.

• Trustees have ability to decide later how growth
shares allocated among family members

• Parent can be among the discretionary
beneficiaries for commercial protection, if needed
(subject to careful set-up to avoid subsection
75(2), as per below)

24



Rollout to Canadian Resident
Beneficiaries

• Most common approach to dealing with DDR is to
distribute assets from the trust to Canadian resident
beneficiaries on a tax-deferred basis, pursuant to
subsection 107(2) of the ITA in satisfaction of
capital interest (the “Rollout Approach”)

• Various planning required in connection with use of
Rollout Approach

• Non-tax commercial consideration to place
restrictions on family members receiving shares
from the trust (dealt with below)

25



Rollout to Canadian Resident
Beneficiaries …cont’d

Reorganization Prior to Rollout:

• Often desirable to reorganize shares prior to
rollout

• May be necessary for parent to retain voting
control

• May be desirable for parent to subscribe for class
of shares with discretionary dividend rights

• May be desirable to freeze existing growth shares
so parent can gift new growth shares to married
children for Family Law Act protection

26



Rollout to Canadian Resident
Beneficiaries …cont’d

• Concern with frozen shares to children re
retraction right (may split into voting shares and
non-voting common shares)

• Tailor details to the situation

27



Limitations on Rollout
Approach

• In some circumstances, Rollout Approach not
available

Non-Resident Beneficiary

• Rollout not available to non-resident beneficiary
per subsection 107(5) and trust deemed to dispose
at fair market value pursuant to subsection
107(2.1)

• This will trigger capital gains tax to trust

• Rollout involves disposition by Beneficiary of
Capital Interest in Trust

28



Limitations on Rollout
Approach …cont’d

• For non-resident beneficiary may trigger section 116
compliance if at any time during past five years more
than 50% of the value of the trust is attributable to
Canadian real estate (usually tax-free but compliance
burden)

• Alternative for non-resident beneficiary is to use
Rollout Approach to a Canadian resident corporation
owned by the non-resident individual

• Issue of whether trust deed allows for such a transfer
(care required in drafting)

• US beneficiary may prefer to use ULC

29



Limitations on Rollout
Approach …cont’d

75(2) Problem

• Key exception to Rollout Approach is if
subsection 75(2) of the ITA applied to the trust
at any time (cannot cure)

• Negative impact of 75(2) is more often loss of
rollout rather than attribution

• During lifetime of settlor or other transferor,
Rollout Approach available only to settlor or
settlor’s spouse

30



Limitations on Rollout
Approach …cont’d

• If transferred to other beneficiaries subsection
107(4.1) prevents a rollout under subsection 107(2),
with trust deemed to dispose of assets at fair market
value triggering capital gains tax per subsection
107(2.1)

• 75(2) problem and loss of Rollout Approach ends
upon death of settlor/transferor so the problem may
be eliminated

• Loss of Rollout Approach even if transferred
property does not generate income (e.g. settlement
of trust with a coin)

31



Limitations on Rollout
Approach …cont’d

When Does 72(2) Apply

• Some uncertainty as to proper interpretation and
application of 75(2)

• Many Technical Interpretations from CRA over
the years with changes to position

• Number of Tax Court cases, some of which
disagreed with CRA’s position

• To avoid 75(2), great care must be taken at time of
settlement in preparing trust deed and also
subsequent transfers to the trust

32



Limitations on Rollout
Approach …cont’d

Choice of Settlor and Trustees

• Problem if settlor is a beneficiary, even if only
remote possibility

• Problem if settlor has certain powers as trustee or
otherwise

• Problem if settlor is sole trustee (even if settlor is
not a beneficiary)

33



Limitations on Rollout
Approach …cont’d

• If settlor is one of two trustees (but not a
beneficiary) 75(2) wording could apply since
settlor has a veto, but CRA has provided some
comfort in Technical Interpretations, subject to
certain qualifications

• Safest if settlor is not a trustee or a beneficiary

34



Limitations on Rollout
Approach …cont’d

Other Transfers

• 75(2) not limited to transfer of property to trust by
settlor, but can apply to any transfer of property to
the trust

• Possible trap if parent has paid expenses of the
trust (can be viewed by CRA as a transfer of
property from parent to trust)

• Any expenses paid by parent should be
documented as a loan

35



Limitations on Rollout
Approach …cont’d

• Despite prior positions of CRA, Courts have held
that bona fide loan to a trust is not considered a
transfer of property and does not cause 75(2) to
apply

36



Vested Indefeasibly Approach

• If Rollout Approach is not available, alternative
approach is to rely on paragraph (g) of the
definition of “trust” in subsection 108(1) of the
ITA, such that if all interests in the trust have
vested indefeasibly, the trust is not considered a
trust for purposes of the DDR (the “Vested
Approach”)

How to Cause Vested Indefeasibly

• Some uncertainty as not defined in ITA

• Limited guidance from CRA as question of law

37



Vested Indefeasibly Approach
…cont’d

• Interests of beneficiary must be totally fixed without
any type of condition

• Beneficiary is entitled to interest in trust even if
beneficiary does not survive to the date of distribution

• If beneficiary with vested interest does not survive to
date of distribution, then the vested interest passes as
per the beneficiary’s will

• Upon death of beneficiary, there would be deemed
disposition of vested interest pursuant to subsection
70(5) of ITA for proceeds equal to fair market value
triggering capital gain

38



Vested Indefeasibly Approach
…cont’d

Deed of Trust

• Issue of whether Deed of Trust itself allows for
causing vesting indefeasibly

• Issue of whether trust deed has power to amend to
deal with causing vesting indefeasibly

39



Vested Indefeasibly Approach
…cont’d

Court Variation

• If trust deed does not allow for vesting
indefeasibly, it may be necessary to apply to Court
for variation of the trust

• Messy and lengthy procedure involving Office of
Children’s Lawyer if there are any minor
beneficiaries or unborn beneficiaries, even if only
contingent or discretionary beneficiaries

• Likely necessary to set aside some assets for minor
beneficiaries and unborn children

40



Pros and Cons Between Vested
Approach and Rollout Approach

• If Rollout Approach is available it is most
commonly used and likely subject to less scrutiny
by CRA (subject to possible 75(2) problem)

• Advantage of Vested Approach that no red-flag on
trust’s tax return as nothing to report versus
Rollout Approach requires reporting disposition of
assets to beneficiaries

41



Pros and Cons Between Vested
Approach and Rollout Approach

…cont’d

• Possible advantage of Vested Approach allows
shares to continue to be owned by the Trust so
need not deal with children directly owning shares
(subject to rule in Saunders v. Vautier)

• Rollout Approach has advantage to obtain
restrictions in advance from beneficiaries, such as
shareholders’ agreement, but with Vested
Approach, it is risky to have beneficiaries agree to
restrictions in advance, as such restrictions could
jeopardize vesting

42



Non-Tax Considerations

• While avoiding capital gains tax from DDR is a
priority, there are also non-tax considerations

• Want beneficiaries to agree to restrictions as to
how to deal with shares or vested interest

• Under Rollout Approach, prudent to have
beneficiaries sign shareholders’ agreement in
advance

• Restrictions for encumbering and transferring
shares both while alive and upon death

43



Non-Tax Considerations …cont’d

• Parent typically wants shares to be transferred to
lineal descendants (rather than spouse of child)

• Parent wants to retain complete control of
corporation during lifetime

• Under Vested Approach, risk to causing vesting
indefeasibly if restrictions agreed to in advance

• Need lead time to get shareholders’ agreement
signed in advance

• Issues of possible independent legal advice for
children

44



Non-Tax Considerations …cont’d

• Disadvantage of Vested Approach that
beneficiaries may refuse to agree to restrictions
after the vesting

• Under Vested Approach, want beneficiaries to
agree not to force wind-up of trust under
Saunders v. Vautier

45



Family Law Act Considerations

• Consider steps to protect shares or vested interests
from spousal claim

• Prior to rollout, consider freeze of growth shares
with gift of new growth shares from parent to
married child

• Best protection may be in marriage contract

• Depending on circumstances, may qualify for
exclusion from net family property based on gift
during marriage

46



Key Takeaway Points

• Often large income tax exposure with no liquidity
to pay

• Care needed at time of set-up of trust to avoid
subsection 75(2)

• Care needed in connection with all subsequent
transfers of property to trust (including payment of
expenses) to avoid 75(2)

47



Key Takeaway Points …cont’d

• Care required in drafting trust deed for various
issues, including allowing rollout to corporation
for non-resident beneficiary, allowing for vested
indefeasibly

• Significant lead time required prior to 21st

anniversary for proper planning and
implementation

• Best approach must be tailored to the situation

48
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B ill’s practice covers a broad range of tax and business law. With a master’s degree 
in taxation law and numerous years counseling entrepreneurial business 

owners, Bill provides his clients and their accountants with expert, practical advice.

Bill advises many of his own clients with the start-up, growth and reorganization of 
their companies. He is also called in to assist other lawyers when a transaction 
requires tax input. His careful planning and attention to detail are invaluable in 
complex matters.

Bill also helps clients organize their affairs with comprehensive estate planning 
coordination. This often involves family trusts and plans for the continuation of a 

family business in addition to wills and powers of attorney.

Bill lectures and writes for the Ontario Institute of Chartered Accountants and the Ontario Bar Association. Bill has been an 
instructor at the Ontario Bar Admission Course in the areas of taxation and estate planning. Bill is a member of the Executive 
of the Tax section of the Ontario Bar Association. 

AREAS OF PRACTICE AND INDUSTRY SPECIALTY
•  Tax and Estate Planning - Taxation (personal, corporate, GST), Tax Disputes, International Transactions, Limited 

Partnerships, Family Business Planning, Family Trusts, Business Reorganizations, Estate Planning, Wills, Estate 
Freezes 

•   Business Practices - Corporate, Commercial Transactions, Secured Lending, Corporate Finance, Purchase and Sale of 
Business, Shareholder Agreements, Partnership Matters

EDUCATION 
•   Osgoode Hall Law School, LL.M. (Taxation) 1986 
•   Called to the Ontario Bar 1981 
•   University of Toronto, LL.B. 1979

William Bernstein
Partner

Direct: 416 865 6675 
wbernstein@gardiner-roberts.com
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