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Recent Cases

1. Reisman v. Reisman – Estate freeze was not a 
fraudulent conveyance

2. Hamm v. Hamm (Estate of) – Estate freeze 
“undone” on application for equalization

3. Leibel v. Leibel – Two year limitation period 
applies to will challenge



Reisman v. Reisman

Facts
• Linda and Howard married for 20 years; separated 

in October 2006
• At time of marriage, Howard was beneficiary of 

the Howard R. Trust, which held indirect interest 
in real estate holding company (“Holdco”)

• In 1998, Howard’s father undertook estate freeze 
of Holdco



Reisman v. Reisman

Facts
• Estate freeze had three objectives:

1. Freeze the value of Holdco
2. Cause distribution from trust to children and 

grandchildren
3. Protect future growth in Holdco by taking advantage 

of exclusions under the Family Law Act (Ontario) for 
gifted property



Reisman v. Reisman

Issue
• Linda asserted that the estate freeze was a 

fraudulent conveyance because it was designed to 
reduce Howard’s net family property in the event 
of a marriage breakdown

• Trial judge found in Howard’s favour
• Linda was not a creditor at the time of the estate 

freeze
• The estate freeze was not undertaken with the intent 

of defeating Linda’s equalization claim



Reisman v. Reisman

Decision
• Ont. Court of Appeal upheld trial judge’s decision
• Linda could not seek to set aside the estate freeze 

under the Fraudulent Conveyances Act because 
she was not a creditor of Howard’s at the time of 
the freeze

• She did not become a creditor until the breakdown 
of the marriage when her equalization claim arose



Reisman v. Reisman

Implications
• Provides certainty that Family Law Act protections 

are available for gifted property
• Planning by the first generation cannot be undone 

by a challenge from a former spouse of a member 
of the second generation

• Spouses are not generally creditors of each other; 
must have a claim before the debtor-creditor 
relationship will arise



Hamm v. Hamm

Facts
• George and Mary were married for 41 years; 

George died in 2007
• At time of marriage, George owned quarter section 

of land; the family lived on and farmed this land
• During the course of the marriage, the farming 

business expanded and the family acquired 
additional land and farming equipment



Hamm v. Hamm

Facts
• Mary had a will that left everything to George; she 

believed that George had an identical will
• In 1997, George undertook an estate freeze in 

favour of his two sons
• George transferred farm land and equipment to 

Holdco in exchange for preferred shares and a 
shareholder loan

• The sons were equal common shareholders of 
Holdco



Hamm v. Hamm

Facts
• George made a new will in 1998 leaving the shares 

of Holdco to his sons
• This will left certain specific assets to Mary and 

split the residue between Mary (50%) and their 
two daughters (25% each)

• In 2000, George arranged to eliminate the 
shareholder loan to Holdco

• In 2006, George gifted his preferred shares of 
Holdco to his sons



Hamm v. Hamm

Facts
• Mary was not aware of the estate freeze or the 

1998 will
• Mary chose not to accept her entitlement under the 

will, but rather to apply for an accounting and 
equalization of assets under The Family Property 
Act (Manitoba)

• Similar procedure exists under Family Law Act
(Ontario)



Hamm v. Hamm

Issues
• Did Mary know, or ought she have known, about 

the estate freeze?
• Was the estate freeze, the gift of the preferred 

shares and the elimination of the shareholder loan 
a dissipation of George’s family assets, an 
excessive gift or a transfer for inadequate 
consideration?

• If yes, then assets will be counted as part of George’s 
family property for the equalization claim



Hamm v. Hamm

Decision
• Mary did not know and cannot have been expected 

to know about the estate freeze, therefore, she was 
allowed to bring the equalization claim

• Taken all together, the estate freeze, the 
shareholder loan transaction and the gift of the 
preferred shares were sufficient to constitute a 
dissipation of George’s family assets, an excessive 
gift or a transfer for inadequate consideration



Hamm v. Hamm

Decision
• Transactions essentially eliminated all of George’s 

assets
• As such, the assets were included in the value of 

George’s family property for the equalization



Hamm v. Hamm

Implications
• Business owner wishing to implement a freeze to 

benefit future generations must be sure to inform 
spouse of planning and possibly have spouse 
obtain independent legal advice about the 
ramifications of the freeze

• If spouse is kept in the dark and/or not 
independently advised, freeze can be “undone” by 
equalization claim



Leibel v. Leibel

Facts
• Blake (son) challenging mother’s primary and 

secondary wills
• Mother died on June 4, 2011
• Blake commenced his challenge on September 5, 

2013
• Under wills, Blake received a number of specific 

bequests, including real estate, art work and shares 
of private companies, and was an equal residual 
beneficiary, along with his brother



Leibel v. Leibel

Facts
• Blake challenged the will, arguing that he should 

be the sole beneficiary of his mother’s entire estate
Issue
• Executors brought motion to dismiss Blake’s 

challenge as being beyond the statutory limitation 
period – two years under the Limitations Act, 2002



Leibel v. Leibel

Decision
• Greer J. held that the Limitations Act applied to 

Blake’s challenge, therefore, Blake had to have 
commenced his challenge within two years of 
being aware that he had a claim

• Since the wills speak from the date of death, the 
limitation period began running on June 4, 2011

• As such, Blake’s challenge was commenced more 
than two years after the claim arose and was 
statute-barred



Leibel v. Leibel

Implications
• Executors and professional advisors now have 

comfort that will challenges are subject to the 
standard two year limitation period

• Provides certainty for the administration of the 
estate
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Why Probate a Will?

• A probated will – formally known as a Certificate 
of Appoint of Estate Trustee with a Will – is proof 
of the executor’s authority

• Probated will is generally needed for the executor 
to deal with the assets of the deceased

• Needed for executor to deal with government 
(transfers of real estate) and financial institutions 
(transfers of accounts and public company shares)

• May also be needed for other assets 



Probate Tax in Ontario

• Probate tax is levied under the Estate 
Administration Tax Act, 1998

• Probate tax must be paid in order for the court to 
probate the will

• Two “brackets”
• 0.5% on first $50,000 of the value of the estate
• 1.5% on the value of the estate in excess of $50,000



Probate Tax in Ontario

• “Value of the estate” – defined with reference to 
the Estates Act

• Generally, the value of the assets in the estate 
being submitted for probate

• Can deduct encumbrances on real property, but no 
other debts



Why Plan for Probate Tax?

• Cost of probate in Ontario is essentially $15,000 
for every $1 million of assets in the estate

• Probate tax is not a deductible expense of the 
estate or the deceased

• Unlike income tax payable on death, probate tax is 
not “recovered” by being added to the adjusted 
cost base of the assets in the hands of the 
estate/beneficiaries



Probate Tax Planning 
Strategies and Issues

1. Joint ownership
2. Beneficiary designations
3. Multiple wills
4. Bare trust declarations
5. Alter ego and joint partner trusts
6. Grandfathering of certain real estate transfers
7. Principal Residence trust
8. Lifetime gifting programs
9. Probating wills outside Ontario
10. Death bed transfers



1. Joint Ownership

• True joint ownership – property owned legally and 
beneficially by two or more persons

• Typically, parent owning property will transfer 
into joint ownership with child

• Property held as joint tenancy automatically 
transfers legal title by right of survivorship on 
death of joint owner



1. Joint Ownership

• Joint property does not require probate as legal 
title transfers outside the will

• If surviving joint title holder holds on trust for the 
transferor and his/her estate, the value of the 
property is subject to probate tax if a probate is 
required for other assets



1. Joint Ownership

• Hybrid joint ownership – Owner of property 
makes gift of right of survivorship of beneficial 
and legal title on death

• Concept introduced by the Supreme Court of 
Canada in Pecore v. Pecore, [2007]1 S.C.R. 795, 
2007 SCC

• Property held in this manner will transfer 
automatically by right of survivorship and 
therefore pass outside of the will



1. Joint Ownership

• Disadvantages
• True joint ownership involves a partial transfer of 

ownership to the new joint owner – triggers a 
disposition of capital property for income tax 
purposes

• Actual transfer of ownership prior to death – parent 
may not be ready to give up ownership

• Principal residence exemption – if property is a 
house and child already owns a house, then a portion 
of accrued gains on sale of property by child after 
parent’s death will be taxable to child
• Income tax liability may exceed probate tax savings



1. Joint Ownership

• Disadvantages (cont’d)
• Joint ownership with one child where there is more 

than one child can lead to disputes over intention of 
transferor

• If joint owner holds on trust for the transferor, the 
property continues to be an asset of the estate for 
probate tax purposes if probate required for other assets

• Placing a child on title as joint owner can expose the 
transferor to the child’s creditors, including family law 
claims

• Written declaration of intention is recommended for all 
jointly owned property



2. Beneficiary Designations

• Available for life insurance and registered plans 
(RRSP, RRIF) and Tax Free Savings Accounts

• Where beneficiaries designated in the plan 
document or the owner’s will, proceeds are paid 
directly to beneficiary and do not form part of the 
estate and are not included in value of estate for 
probate tax

• Beneficiary declarations in wills authorized by 
Insurance Act and Succession Law Reform Act 
(“SLRA”)



2. Beneficiary Designations

• Designations in a will override prior dated 
beneficiary designations made directly in plan 
documents or prior wills

• If the estate or executor is named beneficiary, 
proceeds will form part of estate and be subject to 
probate tax

• Properly drafted designations made in a will can 
attach trust provisions to the designation where the 
beneficiaries are minors or of tender age

• Designations by will typically include gift over 
provisions if first named beneficiary predeceases



2. Beneficiary Designations

• Tax mismatch – Income tax is payable on death in 
respect of RRSP and estate is liable, but proceeds 
paid under a designation are paid directly to 
beneficiary

• Cash from RRSP paid directly to a beneficiary not 
available to estate to fund tax on the RRSP

• Will should address the payment of tax on RRSP 
proceeds and provide for an equalization among 
beneficiaries if appropriate



3. Multiple Wills

• The use of multiple wills and grants of limited 
probate were approved by the Ontario Court of 
Appeal in Granovsky Estate v. Ontario, 1998 
14913 (ON SC)

• Prepare “primary” will that deals with assets that 
will require probate and a “secondary” will that 
deals with assets that will not require probate

• Only assets that pass under the primary, probated 
will are subject to probate tax



3. Multiple Wills

• Multiple wills can be paired with bare trust 
declarations to minimize the assets that pass under 
the probate will

• Multiple wills can create interpretation issues and 
more complex administration

• Drafting is complex
• Wills that are mirror-images of each other 

(identical executors and residual beneficiaries) 
eliminate some of the complexity



3. Multiple Wills

• Disadvantages
• Problems arise if the beneficiaries are different and 

there is no direction as to what assets should bear the 
payment of debts

• If executors or beneficiaries are different, negotiation 
may be required when determining which assets form 
part of which estate

• Problems also arise if assets in one will are 
insufficient to satisfy all the legacies and bequests



3. Multiple Wills

• Limitation period for Dependants’ relief claims 
under the Succession Law Reform Act is 6 months 
after probate 

• If a will is not probated, then this 6 month clock 
never starts running

• No assurance that the probate rules will not 
change, but little downside in preparing multiple 
wills



4. Bare Trust Declarations

• Legal title is transferred to a bare trustee private 
corporation coupled with a bare trust declaration 
by the corporation; beneficial ownership retained 
by the individual legal owner of the shares

• On death of individual, legal title does not have to 
be changed and beneficial ownership may be 
transferred without probate

• Should be coupled with a secondary will disposing 
of private company shares



4. Bare Trust Declarations

• Caution - Value of assets held in bare trust must be 
included in the value of the estate for probate tax 
purposes if probate is needed for any other asset(s) 
and there is only one will

• May be used for investment accounts, bank 
accounts, art work, vehicles and real estate

• Bare trust should never be used if deceased has 
only one will (i.e. No separate secondary will for 
private company shares)



4. Bare Trust Declarations

• Drawbacks include expense of incorporating the 
bare trustee corporation, cost and inconvenience of 
annual corporate filings, and corporate tax returns, 
etc.

• May be undesirable for personal reasons to hold 
the assets in a company name



5. Alter Ego and Joint 
Partner Trusts

• Assets held in alter ego and joint partner trusts do 
not require probate because they are owned by the 
trust and not by the deceased - these assets will not 
form part of the deceased’s estate

• The transfer of trust assets is governed by the 
terms of the trust and not by the will of the 
deceased beneficiary

• On death of settlor (alter ego) or both spouses 
(joint partner) the assets in the trust pass to 
remainder beneficiaries according to the trust



5. Alter Ego and Joint 
Partner Trusts

• Requirements for alter ego trust are set out in 
subsections 73(1.01) and (1.02) of the Income Tax 
Act

• Settlor must be resident in Canada and at least 65 
years of age

• Trust must be created after 1999
• Settlor must be entitled to receive all income during 

the settlor’s lifetime



5. Alter Ego and Joint 
Partner Trusts

• No person other than the settlor can be entitled to 
receive capital during the settlor’s lifetime

• The trust cannot make an election under 
subparagraph 104(4)(a)(ii.1) of the Income Tax Act

• Requirements for joint partner trust are generally 
the same as for alter ego trust, except:

• Settlor and settlor’s spouse must be entitled to 
receive all income during their lifetimes



5. Alter Ego and Joint 
Partner Trusts

• No person other than the settlor or the settlor’s 
spouse can be entitled to receive capital during their 
lifetimes

• No limitation re election under subparagraph 
104(4)(a)(ii.1)

• Advantage – Centralization of property and 
continuity of management

• Where the settlor’s property is situate in multiple 
jurisdictions, each requiring a will, the transfer to a 
trust simplifies the process of passing the property



5. Alter Ego and Joint 
Partner Trusts

• Can avoid complexity, multiple layers of fees, and 
loss of time

• On death of the settlor, there is no delay in 
administration caused by the need to seek probate

• Care must be taken in foreign jurisdictions that 
may not recognize trusts or that may not permit 
trustees to own land



5. Alter Ego and Joint 
Partner Trusts

• Advantage – Confidentiality
• Anticipated regulations to the Estates Administration 

Tax Act, 1998 are expected to increase reporting and 
accountability requirements by executors

• This is avoided through the use of an alter ego or 
joint partner trust

• Probated wills are public documents, while trusts are 
not, ensuring privacy



5. Alter Ego and Joint 
Partner Trusts

• Advantage – Substitute decision making
• As an alternative to reliance on powers of attorney 

(“POA”) for incapacity, the well crafted alter ego 
trust can provide a structure that continues 
seamlessly if the settlor becomes incapacitated

• POA expires on death, whereas a trust does not
• Trust provides all of the same powers to manage 

property, plus additional powers
• Trust provides more flexibility in tailoring trustee’s 

powers



5. Alter Ego and Joint 
Partner Trusts

• Greater certainty re standard of care owed
• Greater recognition of authority across jurisdictional 

boundaries

• Disadvantage – Limited creditor protection
• Fully discretionary trusts protect assets against 

claims by the creditors of beneficiaries
• With alter ego and joint partner trusts, the beneficiary 

must be entitled to all of the income of the trust, 
limiting the creditor protection of the trust



5. Alter Ego and Joint 
Partner Trusts

• Transfers to trust may be challenged under 
Fraudulent Conveyances Act

• Trustee in bankruptcy may apply to have insolvent 
settlor who is also trustee removed

• Disadvantage – Cost and complexity
• Establishing and administering alter ego and joint 

partner trusts can be expensive and time consuming
• Separate tax returns must be filed for the trust each 

year



5. Alter Ego and Joint 
Partner Trusts

• Can make day to day dealings with financial 
institutions more cumbersome

• Not always recommended or desirable for “young” 
seniors



6. Real Estate Grandfathering

• Where real property was previously in the Land 
Registry system, and the estate transfer is the first 
transfer of the property since it was converted to 
the Land Titles system, then a probated will is 
generally not needed to transfer the property

• This is an exception to the need for probate to 
transfer real property

• If probate required for any other asset, probate tax 
is payable on the value of the real estate, 
regardless of this grandfathering



7. Principal Residence Trust

• Sale of “principal residence” is generally tax free 
for an individual

• Principal residence exemption provided in 
paragraph 40(2)(b) of the Income Tax Act

• “Principal residence” defined in section 54
• Individual can transfer principal residence to a 

trust – residence will not form part of estate for 
probate because it is now property of the trust

• Individual can claim exemption to shelter any gain 
on the transfer from tax (deemed disposition)



7. Principal Residence Trust

• Principal Residence Trust governs the distribution 
of principal residence on death and avoids probate 
tax on the value of the house at death

• A trust is an individual and therefore can claim the 
principal residence exemption

• In order for trust to claim principal residence 
exemption, a beneficiary of the trust (“specified 
beneficiary”), or that beneficiary’s spouse or child, 
must ordinarily inhabit the property



7. Principal Residence Trust

• No other property can be designated as a principal 
residence for the same year by the “specified 
beneficiary” and their family unit

• Includes spouse, minor children (or a parent or minor 
sibling if the “specified beneficiary” is a minor)

• Exemption will not be available if one of the 
beneficiaries of the principal residence trust is a 
corporation or partnership



7. Principal Residence Trust

• All other rules for applying principal residence 
exemption will generally apply

Generally,
• No land transfer tax on transfer of real property to 

principal residence trust if no mortgage registered 
against title

• No tax returns need be filed (as no income is 
realized) until a disposition of the residence takes 
place, on 21st anniversary of trust or sale



8. Lifetime Charitable 
Gifting Programs

• To be considered by individuals wishing to make a 
donation to a charity under their will

• Making periodic donations during life, as opposed 
to a lump sum on death, provides tax credit while 
living

• Deceased/estate may not have sufficient income to 
utilize entire credit from a lump sum donation in 
will



8. Lifetime Charitable 
Gifting Programs

• To the extent that funds are donated prior to death, 
they will not form part of the estate and thereby 
reduce the value of the estate that is subject to 
probate tax

• Might also consider gift to charity of remainder 
interest in property with retained life interest



9. Probating Wills Outside 
Ontario

• To the extent that the deceased has assets in other 
provinces, probate may be available in those 
provinces as an alternative to an Ontario probate

• Probate fees and procedures vary across the 
provinces

• May need multiple wills including a separate will for 
real estate in Ontario as would otherwise need to 
reseal the out-of-province grant in order to transfer 
Ontario situs real property

• Grants from other provinces generally accepted by 
financial institutions in Ontario



9. Probating Wills Outside 
Ontario



10. “Death Bed” Transfers

• Attorneys acting under a POA cannot make 
testamentary dispositions

• Courts have allowed attorneys to engage in planning 
for the benefit of the incapacitated individual, so long 
as such planning is not inconsistent with the 
individual’s existing testamentary intentions and does 
not jeopardize the individual’s welfare while living

• To the extent that assets are validly transferred by an 
attorney while the individual is still alive, those assets 
will not form part of the individual’s estate for probate 
tax purposes
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Shareholders’ Agreements 
can be effective tools to:

• Balance the interests of the various shareholders
• Minimize, contain and manage conflict
• Ensure that an exit can be enforced



Transfers on Death 
of a Shareholder

• Deemed Disposition on Death 
• Relevance of Shareholders’ Agreement
• Possible One-Year Carry-back of Capital Loss



Transfers on Death
of a Shareholder

Transfers to Spouse or Spousal Trust
• Vesting Indefeasibly Within 36 Months
• Rights/Obligations Under Shareholders’ 

Agreement



Transfers on Death 
of a Shareholder

1. Funding With Life Insurance
2. Premium Payments at Shareholder or Corporate 

Level
3. Limited Deductibility of Premiums under 

Paragraph 20(1)(e.2)



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Shareholder buy-sell with criss-cross 

shareholder-owned insurance
• With multiple shareholders consider use of 

insurance trust
• Tax implications for the Estate
• Tax implications for the Survivor
• Advantages
• Disadvantages



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Shareholder buy-sell funded with split-dollar 

criss-cross insurance
• Tax implications for the Estate
• Tax implications for the Survivor
• Advantages
• Disadvantages



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Shareholder buy-sell funded with corporate-

owned insurance
• Tax implications for the Estate
• Tax implications for the Survivor
• Advantages
• Disadvantages



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Deferred Sale Method Using Corporate-Owned 

Insurance Policy
• Tax implications for the Estate
• Tax implications for the Survivor
• Advantages
• Disadvantages



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Corporate share repurchase funded with 

corporate-owned insurance
• Tax implications for the Estate



Transfers on Death 
of a Shareholder

Tax Consequences of 50% and 100% Solutions

Assume A and B are equal shareholders in a company with a buy-sell funded by insurance

The company has a fair market value of $2 million

Each of A and B is insured with $1 million

A dies first and B wants to use the insurance to buy out A's estate.

Consequences to A on Death
50% 100%

Deemed disposition of company shares
$1,000,000 $1,000,000

Adjusted cost base of company shares
0 0

Capital gain
1,000,000 1,000,000

Less capital loss carryback
1,000,000 500,000

Capital gain/loss
0 500,000

Tax on capital gain (at 24%)
0 120,000



Transfers on Death 
of a Shareholder

Consequences to A's Estate
50% 100%

(a) Deemed dividend
Redemption Proceeds 1,000,000 1,000,000
Paid-up capital of shares 0 0
Deemed dividend 1,000,000 1,000,000
Capital portion of the dividend 500,000 1,000,000
Taxable portion of the dividend 500,000 0
Tax on taxable dividend (at 33%) 165,000 0

(b) Capital loss
Proceeds of disposition 1,000,000 1,000,000
Less: deemed dividend 1,000,000 1,000,000
Net proceeds of disposition 0 0
Less ACB of shares to Estate 1,000,000 1,000,000
Stop-loss limitation 0 -500,000
Capital loss (carried back against A's capital gain) 1,000,000 500,000

Total tax payable by A and his estate 165,000 120,000

Consequences to B
Increase in ACB of shares 0 0
Available capital dividend account credit 500,000 0



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Corporate share repurchase funded with 

corporate-owned insurance
• Tax implications for the Survivor
• Advantages
• Disadvantages



Transfers on Death 
of a Shareholder

Funding With Life Insurance
• Summary of structuring buy-sell agreement

• If agreement is grandfathered or there is a spousal 
rollover, use of corporate-owned insurance with 
corporate repurchase is best for estate

• Optimal result for estate and survivor is corporate-
owned insurance arrangement permitting sale by 
estate or spouse to claim Exemption on some 
shares with balance being repurchased through 
capital dividend

• Use of family trusts
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Not ‘New’- Legislative Attacks
on Perceived Tax Abuses

• Federal Budgets contained attacks on perceived 
abusive insurance strategies

• Functional blocking of “10 & 8” strategies
• Legislative sledgehammer taken to Leveraged Life 

Insured Annuities
• Both involved used of interest deductions to 

enhance financial return



‘New’ Developments- Not 
Attacked or Closed Down (yet?)

• Sale of Insurance policy to your corporation for 
tax-free proceeds; deemed proceeds = cash 
surrender value, but cheque is for FMV

• Traditional (Non-leveraged) Insured Annuities and 
Corporate Insured Annuities

• Announced future changes to life annuities and 
exempt test, due to updating of life expectancy 
tables used. Act now?



Advice for Advisors- Advert to 
Non-tax Factors: Your Clients Expect It

• Wealth management an intergenerational exercise
• Family values and giving ‘meaning to the money’-

the appeal of having a charitable impact
• Concerns for privacy and confidentiality
• Matrimonial breakdown a serious $ threat
• Benefits of ‘non-ownership’ via trusts very useful



Examples: Less Well Known 
Charitable Strategies and Uses

• ‘Donate the tax’- use insurance to donate 
controlled social capital to charity, instead of 
paying terminal taxes 

• Insured Charitable Redemption of Donated Private 
Company Shares

• Shared ownership of a Life Insurance Donation
• FMV value receipting of a policy donation



Planning Tips with Corporate 
Investments or Insurance

• Be mindful of maintaining ‘purity’ of Qualified 
Small Business Corporation (“QSBC”) if capital 
gains exemption still available

• Cash value insurance policy can shelter corporate 
investments and hence income

• But value of investments inside policy can taint 
QSBC share status just as a regular portfolio can



‘Portable Key Person’ 
Coverage

• Consider external ownership of policy, with Corp. 
as irrevocable beneficiary under Key Person 
Coverage Agreement

• Shareholder owns policy, but corporation 
pays/contributes appropriate premium until no 
longer a Key Person: then releases claim on 
beneficiary designation; not a policy disposition



Utilize Insurance Structures to 
Minimize Corporate Taxes

• BEFORE: Holdco owning $ 4 million of fixed 
income securities (for sake of illustration only)

• Holdco shares also worth $4 million with 
significant latent capital gain 

• The $4 million would be extracted after Owner’s 
death via a taxable dividend



A Different Approach 
Exploiting Taxation of 

Insurance Products
• AFTER: Holdco replaces the securities with 

• $4 million Term to 100 policy on Owner
• a life annuity on Owner with zero guarantee period, 

purchased for $4 million?
• Death terminates annuity, life policy pays out
• Credit to CDA permits full withdrawal as tax-free 

dividend, rather than taxable

• Recent changes attacking Leveraged Insured 
Annuities, and “10-8” plans not a concern

• Bonus tip- Buy insurance now, annuitize later!



Holdco Valuation After

• ‘Value’ of a life policy owned by Holdco = Cash 
Surrender Value = 0

• Annuity payments (non-prescribed) fund insurance 
premiums, salaries, dividends as usual 

• ‘Value’ of annuity contract that cannot be cashed 
or commuted = no Cash Surrender Value = 0

• Even if any possible ‘value’ now (some might 
buy?) value immediately before death definitely 
equals 0 because payments will terminate



Insurance and Family Law Act

• Best known definition of ‘excluded’ property: the 
‘value’ of property that is received by gift or 
inheritance during a marriage is excluded from the 
‘equalization’ of property values on subsequent 
marriage breakdown

• Life insurance enjoys special treatment and a 
separate definition

• There is no requirement in the definition that the 
insurance be received during marriage



Insurance Planning 
by Wealthy Families

• ‘Equalization’ of values can apply on death, too
• The surviving spouse (or their substitute decision 

maker) may elect for their equalization rights 
instead of benefits under the Will

• Insurance that is payable to a surviving spouse is 
still received by them but is credited towards their 
equalization claim

• Life insurance can therefore be used to efficiently 
‘immunize’ a spouse’s estate from an equalization 
claim triggered by a death



Insurance Planning 
and Family Law

• NB: for insurance to be credited against a 
surviving spouse’s claim, the policy must be 
owned by the deceased spouse!

• Life insurance can also immunize an estate against 
a support claim from a common law spouse or 
dependent child, minor or adult

• Life insurance can also function as valuable 
consideration in supporting a pre-nuptial or 
marriage contract



Family Law, Trusts 
and Insurance

• ‘Settling’ a trust will create an interest in the trust 
for each beneficiary

• The kind of interest is not important for Family 
Law Act purposes; but the timing of its creation is

• Maximum protection will arise for trust interests 
created during a beneficiary’s marriage

• In other words, creating a trust too soon can reduce 
or destroy FLA protections



Family Law, Trusts 
and Insurance (cont’d)

• Glenn’s family trust is created after Glenn’s 
children are married- a ‘gift or inheritance’

• The Trustees acquire life insurance on the 
beneficiaries. The Trustees, as policy owners 
(in trust) over-fund the policies to minimize trust 
income from investments 

• Policies can be rolled out to the children at some 
point on a tax-deferred basis



(Ontario) Family Law and Insurance 
Planning by Wealthy Families

• Should a life insured die, the value of the trust 
capital will increase by the death benefit.  But the 
excluded nature of a trust interest will not change
Bonus:

• The 21-year deemed disposition for trusts will not 
affect the policies - they are not capital property



Trusts and Insurance 
Planning (cont’d)

• Trust ownership of a life policy can be an 
excellent form of surrogate ownership

• Caution: There are no rollovers of life policies 
(including annuities) into any useful form of trust, 
including Spousal, Alter Ego or Joint Partner 

• CRA holds the cautionary view that if an 
otherwise qualifying spousal trust acquires a life 
policy on the surviving spouse, it taints the trust



Intergenerational Wealth 
Transfer

• The Income Tax Act permits limited rollovers of 
policy ownership

• From one spouse to another- no surprise
• From a parent to a ‘child’, where the child is the life 

insured under the policy (not the parent)
• ‘Child’ in this context has a very expanded meaning
• Influence maintained by irrevocable beneficiary 

designation in favour of a trusted party



Intergenerational Wealth 
Transfer (cont’d)

• The intergenerational transfer can be implemented 
during life

• If it is going to be on a rollover basis upon death, it 
must be done by means of designating the ‘child’ 
as a successor owner of the policy under the 
Insurance Act 

• Do not make a bequest of the policy under the 
will, or taxable gains may result to the former 
policyholder’s estate



  

Family Law Act (Ontario) ‐ “Excluded property” definition 

4. (2) The value of the following property that a spouse owns on the valuation date does not form part 
of the spouse’s net family property 

1. Property, other than a matrimonial home, that was acquired by gift or inheritance from a third 
person after the date of the marriage. 

2. Income from property referred to in paragraph 1, if the donor or testator has expressly stated that 
it is to be excluded from the spouse’s net family property. 

3. Damages etc. 

4. Proceeds or a right to proceeds of a policy of life insurance, as defined under the Insurance Act, that 
are payable on the death of the life insured. 

5. Property, other than a matrimonial home, into which property referred to in paragraphs 1 to 4 can 
be traced. 

6. Property that the spouses have agreed by a domestic contract … 

7. Unadjusted pensionable earnings … 

_____________________________________________ 

Amounts to be credited towards surviving spouse’s equalization amount 

6 (6) The rules in subsection (7) apply if a surviving spouse elects or has elected to receive an 
entitlement under section 5 and is, 

(a) the beneficiary of a policy of life insurance, as defined in the Insurance Act, that was taken out on 
the life of the deceased spouse and owned by the deceased spouse or was taken out on the lives of a 
group of which he or she was a member; 

(b) the beneficiary of a lump sum payment provided under a pension or similar plan on the death of 
the deceased spouse; or 

(c) the recipient of property or a portion of property to which the surviving spouse becomes entitled by 
right of survivorship or otherwise on the death of the deceased spouse. 2009, c. 11, s. 23. 

Insurance as a financial tool‐ “Human Capital Risk Management” 

Personal  Corporate 

Debt elimination  Collateral insurance  

Income replacement  ‘Key Person’ protection 

Support insurance   Shareholder Buy‐Sell funding 

Terminal tax funding  tax minimization 

Estate equalization  CDA credit creation and 

Retirement income enhancement  Wealth extraction planning 

Philanthropy  Philanthropy 
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Glenn  is  an  insurance,  trust  and  estate 
planning advisor with a deep background  in 
wills,  trusts and  charitable gift planning. He 
was  called  to  the  Bar  of  Ontario  in  1980. 
From  1990  to  1993,  Glenn  managed  the 
Toronto  trust  department  (then  the  largest 
in  the  country)  of National  Trust  Company, 
later part of Scotia Trust. In 1999, Glenn took 
his  estate  planning  expertise  to  Sun  Life, 

helping  other  advisors  integrate  the  proper  use  of  insurance 
products  into  tax,  estate,  business  succession  and  charitable 
giving  plans.  Glenn  also  has  a  particular  interest  in  using 
sophisticated  insurance  strategies  to meet  family  law  challenges 
and the business threats arising from marriage breakdown. Glenn 
later  served  the  affluent  clients  of  RBC  DS  as  an  insurance 
specialist  for  two years, and  the Marsh and McLennan group of 
companies for three years. Since January, 2012, he has conducted 
a  fully  independent  advisory  and  sales  practice.  He  also works 
part‐time for a subsidiary of the Canadian Medical Association, in 
an insurance compliance and advanced case support role. 

Glenn taught estate planning in the former version of the Ontario 
Bar Admission Course  for over 15 years. He  served  for a decade 
on both the Trusts and Estates Section Executive, and the Charity 
and Not‐for Profit Executive of  the Ontario Bar Association, and 
has  developed  and  presented  multiple  programs  for  the  Law 
Society,  the  Ontario  Bar  Association,  and  STEP,  the  Society  of 
Trust  and  Estate  Practitioners.  Glenn  is  a  Past  Chair  of  STEP 
Toronto, and also a  former Director of  the Family Firm  Institute 
(Ontario  Chapter).  He  was  an  appointed  member  of  the 
Guardianship Advisory Committee to the Public Trustee of Ontario 
for nearly two decades. He  is an Associate Member of CALU, the 
Conference for Advanced Underwriting, and a former member of 
the CALU Editorial Board. 

Glenn and his wife Heather live in Pickering. Outside of work, he is 
very active with the Rotary Club of Toronto, golf without keeping 
score, travel, and riding his elderly motorcycle when time permits. 

Email:   insuranceglenn@gmail.com 

Phone:  416‐333‐2287 
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