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Why Probate a Will?

• A probated will – formally known as a Certificate 
of Appoint of Estate Trustee with a Will – is proof 
of the executor’s authority

• Probated will is generally needed for the executor 
to deal with the assets of the deceased

• Needed for executor to deal with government 
(transfers of real estate) and financial institutions 
(transfers of accounts and public company shares)

• May also be needed for other assets



Probate Tax in Ontario

• Probate tax is levied under the Estate 
Administration Tax Act, 1998 (“EAT”)

• Probate tax must be paid in order for the court to 
probate the will

• Two “brackets”
• 0.5% on first $50,000 of the value of the estate
• 1.5% on the value of the estate in excess of $50,000



Probate Tax in Ontario

• “Value of the estate” – defined with reference to 
the Estates Act

• Generally, the value of the assets in the estate 
being submitted for probate

• Can deduct encumbrances on real property, but no 
other debts



Why Plan for Probate Tax?

• Cost of probate in Ontario is essentially $15,000 
for every $1 million of assets in the estate

• Probate tax is not a deductible expense of the 
estate or the deceased

• Unlike income tax payable on death, probate tax is 
not “recovered” by being added to the adjusted 
cost base of the assets in the hands of the 
estate/beneficiaries



Probate Tax Planning 
Strategies and Issues

1. Joint ownership
2. Beneficiary designations
3. Multiple wills
4. Bare trust declarations
5. Alter ego and joint partner trusts
6. Grandfathering of certain real estate transfers
7. Principal Residence trust
8. Lifetime gifting programs
9. Probating wills outside Ontario
10. Death bed transfers



1. Joint Ownership

• True joint ownership – property owned legally and 
beneficially by two or more persons

• Typically, parent owning property will transfer 
into joint ownership with child

• Property held as joint tenancy automatically 
transfers legal title by right of survivorship on 
death of joint owner



1. Joint Ownership

• Joint property does not require probate as legal 
title transfers outside the will

• If surviving joint title holder holds on trust for the 
transferor and his/her estate, the value of the 
property is subject to probate tax if a probate is 
required for other assets



1. Joint Ownership

• Hybrid joint ownership – Owner of property 
makes gift of right of survivorship of beneficial 
and legal title on death

• Concept introduced by the Supreme Court of 
Canada in the Pecore v. Precore, [2007]1 S.C.R. 
795, 2007 SCC

• Property held in this manner will transfer 
automatically by right of survivorship and 
therefore pass outside of the will



1. Joint Ownership

• Disadvantages
• True joint ownership involves a partial transfer of 

ownership to the new joint owner – triggers a 
disposition of capital property for income tax purposes

• Actual transfer of ownership prior to death – parent 
may not be ready to give up ownership

• Principal residence exemption – if property is a house 
and child already owns a house, then a portion of 
accrued gains on sale of property by child after parent’s 
death will be taxable to child
• Income tax liability may exceed probate tax savings



1. Joint Ownership

• Disadvantages (cont’d)
• Joint ownership with one child where there is more 

than one child can lead to disputes over intention of 
transferor

• If joint owner holds on trust for the transferor, the 
property continues to be an asset of the estate for 
probate tax purposes if probate required for other assets

• Placing a child on title as joint owner can expose the 
transferor to the child’s creditors, including family law 
claims

• Written declaration of intention is recommended for all 
jointly owned property



2. Beneficiary Designations

• Available for life insurance and registered plans 
(RRSP, RRIF) and Tax Free Savings Accounts

• Where beneficiaries designated in the plan 
document or the owner’s will, proceeds are paid 
directly to beneficiary and do not form part of the 
estate are not included in value of estate for 
probate tax

• Beneficiary declarations in wills authorized by 
Insurance Act and Succession Law Reform Act 
(“SLRA”)



2. Beneficiary Designations

• Designations in a will override prior dated beneficiary 
designations made directly in plan documents or prior 
wills

• If the estate or executor is named beneficiary, proceeds 
will form part of estate and be subject to probate tax

• Properly drafted designations made in a will can attach 
trust provisions to the designation where the 
beneficiaries are minors or of tender age

• Designations by will typically include gift over 
provisions if first named beneficiary predeceases



2. Beneficiary Designations

• Tax mismatch – Income tax is payable on death in 
respect of RRSP and estate is liable, but proceeds 
paid under a designation are paid directly to 
beneficiary

• Cash from RRSP paid directly to a beneficiary not 
available to estate to fund tax on the RRSP

• Will should address the payment of tax on RRSP 
proceeds and provide for an equalization among 
beneficiaries if appropriate



3. Multiple Wills

• The use of multiple wills and grants of limited 
probate were approved by the Ontario Court of 
Appeal in Granovsky Estate v. Ontario, 1998 
14913 (ON SC)

• Prepare “Primary” will that deals with assets that 
will require probate and a “Secondary” will that 
deals with assets that will not require probate

• Only assets that pass under the Primary, probated 
will are subject to probate tax



3. Multiple Wills

• Multiple wills can be paired with bare trust 
declarations to minimize the assets that pass under 
the probate will

• Multiple wills can create interpretation issues and 
more complex administration

• Drafting is complex
• Wills that are mirror-images of each other 

(identical executors and residual beneficiaries) 
eliminate some of the complexity



3. Multiple Wills

• Disadvantages
• Problems arise if the beneficiaries are different and 

there is no direction as to what assets should bear the 
payment of debts

• If executors or beneficiaries are different, negotiation 
may be required when determining which assets form 
part of which estate

• Problems also arise if assets in one will are insufficient 
to satisfy all the legacies and bequests



3. Multiple Wills

• Limitation period for Dependants’ relief claims under 
the Succession Law Reform Act is 6 months after 
probate 

• If a will is not probated, then this 6 month clock never 
starts running

• No assurance that the probate rules will not change, but 
little downside in preparing multiple wills and it avoids 
audit under the EAT



4. Bare Trust Declarations

• Legal title is transferred to a bare trustee private 
corporation coupled with a bare trust declaration 
by the corporation; beneficial ownership retained 
by the individual legal owner of the shares

• On death of individual, legal title does not have to 
be changed and beneficial ownership may be 
transferred without probate

• Should be coupled with a Secondary will 
disposing of private company shares



4. Bare Trust Declarations

• Caution - Value of assets held in bare trust must be 
included in the value of the estate for probate tax 
purposes if probate is needed for any other asset(s) 
and there is only one will

• May be used for investment accounts, bank 
accounts, art work, vehicles and real estate

• Bare trust should never be used if deceased has 
only one will (i.e. No separate secondary will for 
private company shares)



4. Bare Trust Declarations

• Drawbacks include expense of incorporating the 
bare trustee corporation, cost and inconvenience of 
annual corporate filings, and corporate tax returns, 
etc.

• May be undesirable for personal reasons to hold 
the assets in a company name



5. Alter Ego and Joint 
Partner Trusts

• Assets held in alter ego and joint partner trusts do 
not require probate because they are owned by the 
trust and not by the deceased - these assets will not 
form part of the deceased’s estate

• The transfer of trust assets is governed by the 
terms of the trust and not by the will of the 
deceased beneficiary

• On death of settlor (alter ego) or both spouses 
(joint partner) the assets in the trust pass to 
remainder beneficiaries according to the trust



5. Alter Ego and Joint 
Partner Trusts

• Requirements for alter ego trust are set out in 
subsections 73(1.01) and (1.02) of the Income Tax 
Act
• Settlor must be resident in Canada and at least 65 years 

of age
• Trust must be created after 1999
• Settlor must be entitled to receive all income during the 

settlor’s lifetime



5. Alter Ego and Joint 
Partner Trusts

• No person other than the settlor can be entitled to 
receive capital during the settlor’s lifetime

• The trust cannot make an election under subparagraph 
104(4)(a)(ii.1) of the Income Tax Act

• Requirements for joint partner trust are generally 
the same as for alter ego trust, except:
• Settlor and settlor’s spouse must be entitled to receive 

all income during their lifetimes



5. Alter Ego and Joint 
Partner Trusts

• No person other than the settlor or the settlor’s spouse 
can be entitled to receive capital during their lifetimes

• No limitation re election under subparagraph 
104(4)(a)(ii.1)

• Advantage – Centralization of property and 
continuity of management
• Where the settlor’s property is situate in multiple 

jurisdictions, each requiring a will, the transfer to a 
trust simplifies the process of passing the property



5. Alter Ego and Joint 
Partner Trusts

• Can avoid complexity, multiple layers of fees, and loss 
of time

• On death of the settlor, there is no delay in 
administration caused by the need to seek probate

• Care must be taken in foreign jurisdictions that may not 
recognize trusts or that may not permit trustees to own 
land



5. Alter Ego and Joint 
Partner Trusts

• Advantage – Confidentiality
• Anticipated regulations to the Estates Administration 

Tax Act, 1998 are expected to increase reporting and 
accountability requirements by executors

• This is avoided through the use of an alter ego or joint 
partner trust

• Probated wills are public documents, while trusts are 
not, ensuring privacy



5. Alter Ego and Joint 
Partner Trusts

Advantage – Substitute decision making
• As an alternative to reliance on powers of attorney 

(“POA”) for incapacity, the well crafted alter ego trust 
can provide a structure that continues seamlessly if the 
settlor becomes incapacitated

• POA expires on death, whereas a trust does not
• Trust provides all of the same powers to manage 

property, plus additional powers
• Trust provides more flexibility in tailoring trustee’s 

powers



5. Alter Ego and Joint 
Partner Trusts

• Greater certainty re standard of care owed
• Greater recognition of authority across jurisdictional 

boundaries
• Disadvantage – Limited creditor protection
• Fully discretionary trusts protect assets against claims 

by the creditors of beneficiaries
• With alter ego and joint partner trusts, the beneficiary 

must be entitled to all of the income of the trust, 
limiting the creditor protection of the trust



5. Alter Ego and Joint 
Partner Trusts

• Transfers to trust may be challenged under Fraudulent 
Conveyances Act

• Trustee in bankruptcy may apply to have insolvent 
settlor who is also trustee removed

• Disadvantage – Cost and complexity
• Establishing and administering alter ego and joint 

partner trusts can be expensive and time consuming
• Separate tax returns must be filed for the trust each year



5. Alter Ego and Joint 
Partner Trusts

• Can make day to day dealings with financial 
institutions more cumbersome

• Not always recommended or desirable for “young” 
seniors



6. Real Estate 
Grandfathering

• Where real property was previously in the Land 
Registry system, and the estate transfer is the first 
transfer of the property since it was converted to 
the Land Titles system, then a probated will is 
generally not needed to transfer the property

• This is an exception to the need for probate to 
transfer real property

• If probate required for any other asset, probate tax 
is payable on the value of the real estate, 
regardless of this grandfathering



7. Principal Residence Trust

• Sale of “principal residence” is generally tax free 
for an individual

• Principal residence exemption provided in 
paragraph 40(2)(b) of the Income Tax Act

• “Principal residence” defined in section 54
• Individual can transfer principal residence to a 

trust – residence will not form part of estate for 
probate because it is now property of the trust

• Individual can claim exemption to shelter any gain 
on the transfer from tax (deemed disposition)



7. Principal Residence Trust

• Principal Residence Trust governs the distribution 
of principal residence on death and avoids probate 
tax on the value of the house at death

• A trust is an individual and therefore can claim the 
principal residence exemption

• In order for trust to claim principal residence 
exemption, a beneficiary of the trust (“specified 
beneficiary”), or that beneficiary’s spouse or child, 
must ordinarily inhabit the property



7. Principal Residence Trust

• No other property can be designated as a principal 
residence for the same year by the “specified 
beneficiary” and their family unit
• Includes spouse, minor children (or a parent or minor 

sibling if the “specified beneficiary” is a minor)

• Exemption will not be available if one of the 
beneficiaries of the principal residence trust is a 
corporation or partnership



7. Principal Residence Trust

• All other rules for applying principal residence 
exemption will generally apply

Generally,
• No land transfer tax on transfer of real property to 

principal residence trust if no mortgage registered 
against title

• No tax returns need be filed (as no income is 
realized) until a disposition of the residence takes 
place, on 21st anniversary of trust or sale



8. Lifetime Charitable 
Gifting Programs

• To be considered by individuals wishing to make a 
donation to a charity under their will

• Making periodic donations during life, as opposed 
to a lump sum on death, provides tax credit while 
living

• Deceased/estate may not have sufficient income to 
utilize entire credit from a lump sum donation in 
will



8. Lifetime Charitable 
Gifting Programs

• To the extent that funds are donated prior to death, 
they will not form part of the estate and thereby 
reduce the value of the estate that is subject to 
probate tax

• Might also consider gift to charity of remainder 
interest in property with retained life interest



9. Probating Wills Outside 
Ontario

• To the extent that the deceased has assets in other 
provinces, probate may be available in those provinces 
as an alternative to an Ontario probate

• Probate fees and procedures vary across the provinces
• May need multiple wills including a separate will for 

real estate in Ontario as would otherwise need to reseal 
the out-of-province grant in order to transfer Ontario 
situs real property

• Grants from other provinces generally accepted by 
financial institutions in Ontario



9. Probating Wills Outside 
Ontario



10. “Death Bed” Transfers

• Attorneys acting under a POA cannot make 
testamentary dispositions

• Courts have allowed attorneys to engage in planning 
for the benefit of the incapacitated individual, so long 
as such planning is not inconsistent with the 
individual’s existing testamentary intentions and does 
not jeopardize the individual’s welfare while living

• To the extent that assets are validly transferred by an 
attorney while the individual is still alive, those assets 
will not form part of the individual’s estate for probate 
tax purposes



Settlor/Lender 
(Husband and/or Wife):

Trustees:  Husband and Wife

Beneficiaries:
Children and Grandchildren

$10,000,000 Portfolio of 
Securities

Family 
Trust

Loan of $10,000,000 
@ 1% interest p.a.

Loan to Family Trust



Settlors:
Husband and Wife

Trustees:  Husband and Wife

Beneficiaries:
Husband, Wife and Children

Toronto, Home

Principal 
Residence 

Trust

Gift of CAD $10.00 
and Toronto Home

Principal Residence Trust



Settlor:
Husband

Trustee:  Wife

Beneficiaries:
Wife and Children

American Vacation Property

USA
Family
Trust

USA Family Trust



Muskoka Property

Non-Profit Corporation

NPO

Husband Wife Family
100 Class A Membership Units

$ Promissory Note
100 Class A 
Membership Units

Class B Membership Units
(to be issued in future)
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