
Securities and Corporate Finance

Securities regulation is evolving at an accelerating pace. Trying to keep up with changes is a demanding task for
management of a public company. From satisfying continuous disclosure requirements and ensuring compliance
with good corporate governance practices to structuring a significant transaction, you need experienced
professionals to guide you through the complex and often inconsistent mine field that is securities regulation in
Canada. Gardiner Roberts provides you with a team of lawyers with public company experience at the board and
management levels as well as legal experience in dealing with all regulatory authorities in Canada. Ours is a
practical business-oriented approach to securities regulation and corporate finance in the context of your business.
We work closely with our clients to provide you with a full range of pragmatic business and legal advice to help you
make informed, strategic decisions going forward. We ensure that you are on top of all regulatory and reporting
requirements.

The members of our Securities and Corporate Finance Group are regularly retained to provide the most current
and relevant advice on structuring initial and secondary public offerings of equity and debt securities and mergers
and acquisitions of all sizes and complexity, corporate governance, listings on the Toronto Stock Exchange, the TSX
Venture Exchange and other Canadian and international stock exchanges, continuous disclosure issues and
regulatory compliance. Our diverse practice also includes acting for registrants and other market participants in
applications for registration, compliance matters and disciplinary and other regulatory proceedings. Clients include
issuers, special committees, investment dealers, merchant banks and investors. Our practice covers all nature of
domestic transactions as well as international and cross-border transactions.

Our securities and corporate finance services include:

 initial and secondary public offerings of equity and debt securities, including capital pool corporation
transactions;

 listings on the Toronto Stock Exchange, the TSX Venture Exchange and other Canadian and international stock
exchanges and markets;

 private placements, including flow-through financings;

 mergers and acquisitions involving both public and private corporations, including by way of plan of
arrangement, formal and exempt takeover bids and amalgamation;

 advising special committees of boards in relation to related party transactions and other issues;

 advising with respect to a broad range of corporate governance issues; advising with respect to continuous
disclosure obligations and regulatory compliance; and

 acting for registrants in applications for registration, compliance matters and disciplinary and other regulatory
proceedings.

We have acted for clients in virtually all industry sectors including resource exploration and mining, energy,
technology, manufacturing, pharmaceuticals, television and film production and real estate. We also have
significant experience in structuring and acting for real estate investment trusts and business income trusts as well
as mutual funds and investment funds. Our clients range from large cap multinational corporations to grass roots
mineral exploration companies. We work with lawyers practising in other areas of our firm, such as tax,
competition and intellectual property, as required to provide you with the advice you need.
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Our lawyers deal with securities commissions and stock exchanges on a regular basis and bring a deep knowledge
of regulatory requirements to the table based on this experience and based, in one case, on experience working on
secondment for the Ontario Securities Commission. Our goal is to provide you with structures and outcomes with
complete regulatory confidence based on this experience. We have the dedication and focus to deliver the
broad-based, client-centric securities services that you require to satisfy your duties with respect to the
management of a public company.

Expertise

Members of the Securities and Corporate Finance Group have over 25 years of experience and draw upon
specialized expertise from colleagues in a variety of other practice areas to provide clients with thoroughly
researched and innovative solutions.

For further information, please contact either of the group leaders for the Securities and Corporate Finance Group,
being William Johnstone and Kathleen Skerrett.

William Johnstone
T 416.865.6605
E bjohnstone@gardiner-roberts.com

Kathleen Skerrett
T 416.865.6660
E kskerrett@gardiner-roberts.com



Social Media and Corporate Governance

A. Overview: the social media
landscape

B. Corporate governance
considerations for directors
and officers when using
social media

C. Fiduciary duty and
responsibilities of directors
and officers

D. Legal and business risks and
issues with social media

E. Best practices and
resources for managing
risks

A. Overview - Exponential
Growth

Growth of the internet,
websites and social media has
been exponential. Since the first
website was launched in 1991,
there were reported over 670
million in 2013 (not all active).
Social media such as Facebook,
Twitter, LinkedIn, YouTube, and
Instagram have also
experienced similar growth.

What Is Driving Social Media?

 Interaction/sharing,
Keeping in touch with
friends, Being current with
news/trends, Research,
Entertainment, Self-
expression, Attention
Business.

 Ever increasing use of social
media has changed
communications landscape
for individuals and
businesses

 Benefits/opportunities for
businesses: effective
communication, marketing
and advertising tool

 Characteristics that make
social media useful –
interaction, notification,
immediacy, reach – make it
potentially risky as well

 Capacity to go “viral”

B. Corporate Governance

Directors: Duties and
Responsibilities

 Owe a “fiduciary” duty to
the corporation

 Duty of Care

 Obligation to act and
exercise their power with
competence or skill and
diligence, in the best
interests of the corporation

 Diligence includes duty to
be informed and
knowledgeable and make
informed decisions
affecting the corporation

C. Fiduciary Duties

Duty of Loyalty

 Obligation to act honestly
and in good faith in the best
interests of the corporation

 Includes obligation to avoid
situations where the
director’s duty to the
corporation conflicts with
his/her own interests or
duties to others

 Requires that a director not
disclose any information
acquired in connection with
his/her position as a
director that might be
harmful to the interests of
the corporation that is not
already available to the
public

Standard of Care

 Directors may incur liability
where their conduct falls
short of the required
standard of care

 Ontario law generally
requires directors and
officers in exercising their
powers and discharging
their duties to the
corporation to:

 Act honestly and in
good faith with a view
to the best interests of
the corporation; and

 Exercise the care,
diligence and skill that
a reasonably prudent
person would exercise
in comparable
circumstances

Considerations for Directors
and Officers

 Must keep in mind fiduciary
duties to the corporation
when posting comments,
pictures, videos to or
otherwise using social
media

 Whether using corporate
accounts or own personal
accounts - boundary
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between professional and
personal increasingly
blurred with social media

 Comments from officers
and directors, due to their
status and power within the
corporation, may be
perceived as the voice of
the corporation

 A director who breaches
his/her fiduciary duties may
be personally liable if the
corporation suffers a loss
attributable to his/her acts
or omissions

 A director may also be
personally liable for torts
he/she commits, even if
committed while executing
his/her responsibilities as a
director

 Directors and officers need
to be aware of and consider
the risks associated with
engaging in social media
and take precautions to
manage and minimize those
risks

D. Legal and Business Risks and
Concerns Include:

1. Inadvertent disclosure of
confidential information or
trade secrets

2. Misuse/disclosure of
personal information

3. Infringement of intellectual
property rights

4. Undermine existing or
future litigation

5. Attract the attention of
regulators

6. Litigation threats – e.g.
defamation

1. Inadvertent Disclosure of
Confidential Information or
Trade Secrets

 If information was subject
to a confidentiality
agreement between the
corporation and a third
party, corporation may be
liable for breach of
confidentiality or
misappropriation of trade
secrets and resulting
damages

 May result in reputational
damage or loss of
business/competitive
advantage or force a
change of business strategy
for the organization

 May result in discipline to
disclosing director/officer
(breach of fiduciary duty) or
disclosing employee (duty
of confidence to employer)

2. Misuse/Disclosure of
Personal Information

 Directors, officers or
employees may
inadvertently post personal
information about other
directors, officers,
employees or individuals on
social media platforms

 The organization may be
liable for failing to protect
the privacy of the
information in accordance
with applicable privacy laws

 Reputational damage

3. Infringement of Intellectual
Property Rights

 Social media posts often
include links to other sites
and information from third
parties

 Directors, officers and
employees may
unintentionally infringe a
trademark or upload
proprietary material
protected by copyright,
exposing the organization
to liability

4 & 5. Undermine Existing,
Pending or Future Litigation
and/or Attract Regulatory
Scrutiny

 Social media increasingly
being used as evidence
during trials

 Posts by directors, officers
or employees may weaken
the corporation’s case

6. Defamation

 Directors, officers or
employees may make
defamatory statements
(intentionally or
unintentionally) on social
media platforms about
third parties exposing the
organization (and
themselves) to liability

 Similarly, third parties (or
disgruntled employees)
may make defamatory
statements about the
organization on social
media platforms exposing
the organization to harm

Defamation: Intentional
publication of a false and
harmful statement

 Generally, slander is the
publication of a defamatory
statement by means of an
oral communication

 Libel is the publication of a
defamatory statement by
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means of a written
communication

 Either is possible through
social media

Elements of the Tort of
Defamation

 Statement must be
defamatory

 Statement must make
reference to the plaintiff

 Statement must have been
published or disseminated
– to a third party

Courts have noted that Internet-
based defamation has the
potential to cause much greater
harm than “traditional media” –
may lead to increased damages.

E. Best Practices

Company Resources for
Managing Risk

 Written Social Media
Policies both internal and
external

 Education

 Monitoring

 Crisis Policy

 Rely on Internal and
External Resources, namely:

 Internal Resources:
Trained personnel
(government relations,
social media, public
relations)

 External Resources:
(access to trained
professional advisors
including legal and
communications firms
to provide advice and
support to internal
team)

By: Arlene O’Neill and Catherine Carscallen

This information has been presented to you courtesy of Gardiner Roberts LLP as a service for our clients and other
persons. It is not intended to be a complete statement of the law or an opinion on any subject. Although we
endeavour to ensure its accuracy, no one should act upon it without obtaining proper legal advice, following a
thorough examination of the facts of a specific situation and the applicable law.

For more information on Gardiner Roberts LLP’s Business Practices Group,
please visit www.gardiner-roberts.com.



Canada’s Anti-Spam Legislation – Are You Ready?

Canada’s “anti-spam” legislation
1

(commonly referred to as “CASL”) will begin to take effect on July 1, 2014, when the
majority of the provisions of CASL, including the provisions related to the sending of “commercial electronic messages”,
come into force. The provisions dealing with installation of computer programs (not addressed in this bulletin) will come
into force on January 15, 2015 and the provisions dealing with the private right of action for contraventions of CASL will
come into force on July 1, 2017.

CASL will significantly affect the electronic communication practices of businesses operating in Canada. Subject to limited
exceptions, CASL will prohibit the sending of a “commercial electronic message” to an electronic address unless the
recipient has consented to receive it and the message complies with the prescribed form and content requirements
(specified disclosure of identification and contact information and unsubscribe mechanism).

CASL doesn’t just apply to Canadian businesses. The electronic messaging provisions will apply where a computer system
located in Canada is used to send or access the electronic message. As a result, CASL will apply to commercial electronic
messages sent by foreign businesses to Canadian customers or proposed customers.

Businesses, including directors and officers of corporations, need to understand the scope of CASL, how it will affect their
operations and the potentially severe consequences of non-compliance.

What is a Commercial Electronic Message?

CASL will apply to more than what is typically considered “spam”. A commercial electronic message (a “CEM”) is an
electronic message (e.g., email, text message, instant message, etc.) that it would be reasonable to conclude has as its
purpose, or one of its purposes, to encourage participation in a commercial activity (whether or not such activity is carried
out in the expectation of profit). Factors to consider in determining whether a purpose is to encourage participation in a
commercial activity include the content of the message, hyperlinks in the message to a website or database, or contact
information in the message. Examples of CEMs include:

 offers to purchase, sell, barter or lease a product, goods, a service, land or an interest or right in land;

 offers to provide a business, investment or gaming opportunity;

 advertising or promoting any of the foregoing, or a person who does or intends to do any of the foregoing.

Exemptions from CASL

CASL will not apply if the CEM is not sent to an “electronic address” which is defined as an electronic mail account, instant
messaging account, telephone account or any similar account. According to the CRTC’s CASL website
(http://www.crtc.gc.ca/eng/casl-lcap.htm) some social media accounts may constitute a “similar account” and whether a
communication using social media is sent to an electronic address will depend on the circumstances including how the
specific social media platform functions and is used. By way of example, the CRTC considers that a Facebook wall post
would not be captured, however, messages sent to other users using a social media messaging system (e.g., Facebook or
LinkedIn messaging) would qualify.

Specifically excluded from CASL are two-way voice communications between individuals and faxes or voice recordings sent
to a telephone account. In certain of those circumstances, however, Do Not Call List rules may apply.

1 An Act to promote the efficiency and adaptability of the Canadian economy by regulating certain activities that discourage reliance on electronic
means of carrying out commercial activities, and to amend the Canadian Radio-television and Telecommunications Commission Act, the Competition
Act, the Personal Information Protection and Electronic Documents Act and the Telecommunications Act (S.C. 2010, c.23).
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In addition, CASL does not apply to any CEM that is:

 sent by or on behalf of an individual to another individual with whom they have a personal relationship
2

or a family
relationship (as those terms are defined);

 sent to a person engaged in a commercial activity and that consists solely of an inquiry or application related to
that activity;

 sent within an organization and the message concerns the activities of the organization;

 sent between organizations if the organizations have a relationship and the message concerns the activities of the
recipient organization;

 sent in response to a request, inquiry, or complaint or is otherwise solicited by the recipient;

 sent to satisfy a legal obligation, or provide notice of an existing or pending right or legal obligation, or to enforce a
right or legal obligation;

 sent and received on an electronic messaging service if the identification and contact information and unsubscribe
mechanism required under CASL are conspicuously published and readily available on the user interface through
which the message is accessed and the recipient consents to receive it;

 sent to a limited-access secure and confidential account to which messages can only be sent by the account
provider to the recipient; (e.g.,. on-line banking site)

 where reasonable to believe that the message will be accessed in a foreign state listed in the Schedule to the
regulations and the message conforms to the law of such state that addresses conduct substantially similar to the
commercial electronic message provisions of CASL;

 sent by or on behalf of a registered charity and the message has as its primary purpose raising funds for the
charity; or

 sent by or on behalf of a political party or organization or a candidate for publicly elected office and the message
has as its primary purpose soliciting a contribution.

Consent, Form and Content Requirements

Subject to limited exceptions, CASL imposes three general requirements for sending a CEM to an electronic address:
consent (which may be express or, in some circumstances, implied), identification and contact information, and an
unsubscribe mechanism.

Identification and Contact Information

A CEM must set out clearly and prominently:

 the name of the sender and any other person (including affiliate(s)) on whose behalf the message is sent; and

 the mailing address and either a telephone number providing access to an agent or voice messaging system, an
email address or a web address for the sender and any other person on whose behalf the message is sent, which
must be valid for at least 60 days after the message is sent.

If a CEM is sent on behalf of another person, the message must also contain a statement indicating which person is sending
the message and the person on whose behalf it is sent. Where it is not practical to include the identification and contact
information in the message itself, that information may be posted on a webpage that is readily accessible by the recipient,
at no cost, by means of a link clearly and prominently set out in the message.

2 According to guidance documents published by the CRTC, legal entities, such as corporations, cannot have a “personal relationship”; therefore,
someone who sends a CEM on behalf of a corporation may not claim to have a personal relationship with the recipient.
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Unsubscribe Mechanism

A CEM must also set out clearly and prominently a readily-useable unsubscribe mechanism that:

 enables the recipient to indicate, at no cost, the wish to no longer receive any CEMs, or any specified class of
CEMs, from the sender or, if different, the person on whose behalf the message was sent using the same electronic
means or if those means are not practicable, any other electronic means that will enable the recipient to do so;
and

 specifies an electronic address, or a link to a webpage, to which the indication may be sent, which must be valid for
a minimum of 60 days after the message was sent.

An unsubscribe request must be acted on within 10 business days of it being made by a recipient.

Consent

Subject to limited exceptions, CASL requires that senders of CEMs obtain consent from recipients prior to sending
messages. Consent may be express or, in certain circumstances, implied. Businesses need to be aware that the consent
requirements under CASL are not the same as those under Canadian privacy law.

Express Consent

Express consent may be obtained orally or in writing (which includes both paper and electronic forms). In either case, CASL
places the onus on the sender of the CEM to prove that it has obtained consent to send the message.

To be valid, a request for express consent under CASL must be sought separately and set out clearly and simply:

 the purpose(s) for which consent is being sought;

 the name of the person seeking consent and, if seeking consent on behalf of another, the name of that person;

 if consent is sought on behalf of another person, a statement indicating which person is seeking consent and which
person on whose behalf consent is sought;

 the mailing address, and either a telephone number providing access to an agent or voice messaging system, an
email address or web address of the person seeking consent or, if different, the person on whose behalf consent is
sought; and

 a statement that the person whose consent is sought may withdraw their consent.

Note an electronic message sent to request consent to send a CEM is itself a CEM for which consent is required.

Information bulletins (non-binding guidance documents) published by the CRTC indicate that express consent must be
obtained through opt-in (not opt-out) mechanisms and may not be subsumed in or bundled with requests for consent to
general terms and conditions of use or sale. The CRTC considers default toggling or pre-checked boxes to be opt-out forms
of consent and therefore they cannot be used as a means of obtaining express consent under CASL. Rather, the person
whose consent is sought must take a positive action to indicate their consent. The information bulletins also provide
examples of recommended or best practices and considerations that may make tracking or recording consent easier and
therefore easier to prove.

Implied Consent

Consent is implied for the purpose of sending CEMs in the following circumstances:

 if the person who sends the message (or causes or permits it to be sent) has an existing business relationship or an
existing non-business relationship (as those terms are defined) with the recipient;

 the recipient has “conspicuously published” or caused to be conspicuously published their electronic address,
without a statement that they do not wish to receive unsolicited CEMs at that address, and the message is relevant
to the recipient’s business, role, functions or duties in a business or official capacity; or
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 the recipient has disclosed to the person sending the message (or who causes or permits it to be sent), their
electronic address, without a statement that they do not wish to receive unsolicited CEMs at that address, and the
message is relevant to the recipient’s business, role, functions or duties in a business or official capacity.

An “existing business relationship” means a business relationship between the recipient and the person who sent or caused
or permitted the message to be sent (sender), arising from:

 the purchase, lease or barter of a product, goods, a service, land or an interest or right in land, within the
preceding 2 year period;

 the acceptance by the recipient, within the preceding 2 year period, of a business, investment or gaming
opportunity offered;

 a written contract between the recipient and sender in respect of a matter not referred to under the two bullets
above, if the contract is in existence or expired within the preceding 2 year period; or

 an inquiry or application, within the preceding 6 month period, made by the recipient, in respect of anything
mentioned under the first two bullets above.

An “existing non-business relationship” means a non-business relationship between the recipient and the person who sent
or caused or permitted the message to be sent (sender) arising from:

 a donation or gift by the recipient to sender, volunteer work performed by the recipient for sender, or attendance
at a meeting organized by sender, within the preceding 2 year period, where sender is a registered charity, political
party or organization, or candidate for publicly elected office; or

 membership by the recipient in sender within the preceding 2 year period, where sender is club, association or
voluntary association (as those terms are defined).

Businesses relying on an “existing business relationship” or “existing non-business relationship” for implied consent to send
CEMs will need to track the time periods referred to above. As this may be challenging for businesses, they should consider
seeking express consent which is valid until the recipient unsubscribes.

Exemptions from Consent Requirement

CASL exempts the following types of CEMs from the consent requirement, if the CEM solely:

 provides a quote or estimate for supply of a product, goods, service, land or interest or right in land, in response to
a request by the recipient;

 facilitates, completes or confirms a transaction that the recipient previously agreed to enter into;

 provides warranty, product recall or safety or security information about a product, goods or service that the
recipient uses, has used or has purchased;

 provides factual information about the ongoing use or ongoing purchase by the recipient of a product, goods or
service offered under subscription, membership, account, loan or similar relationship;

 provides information directly related to an employment relationship or related benefit plan in which the recipient
is currently involved, participating or enrolled; or

 delivers a product, goods or service, including updates or upgrades, that the recipient is entitled to receive under
the terms of a transaction previously entered into.

Note, however, in these circumstances, these CEMs will still need to comply with the form and content requirements under
CASL (identification/contact information and unsubscribe mechanism).

There is also a one-time exemption from the consent requirement for the first CEM sent for the purpose of contacting the
recipient following a referral by an individual who has an existing business relationship, an existing non-business
relationship, a personal relationship or a family relationship with both the sender and the recipient. The CEM must disclose
the name of the individual who made the referral and state that the message is sent as a result of the referral. The CEM
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must also comply with the form and content requirements (identification/contact information and unsubscribe
mechanism).

Consent On Behalf of Unknown Parties

CASL provides that a person may seek express consent on behalf of an unknown third party as long as certain conditions set
out in CASL and its regulations are met with respect to the use that may be made of that consent by third parties.

Transitional Provision

CASL provides for a transition period of 3 years commencing July 1, 2014 during which a person’s consent to receive CEMs
from another person is implied unless the person gives notification that they wish to unsubscribe if on July 1, 2014 those
persons have an existing business relationship or an existing non-business relationship (without regard to the 2 year or 6
month periods in the definitions of those terms) and the relationship includes the communication between them of CEMs.
The form and content requirements (identification/contact information and unsubscribe mechanism) must still be complied
with in such circumstances.

Other Prohibited Conduct

Installation of Computer Programs - CASL also contains provisions regulating the installation of computer programs on a
person’s computer system in the course of a commercial activity. These provisions, which include consent and disclosure
requirements subject to certain specific exceptions, will come into force on January 15, 2015.

Misleading Advertising – CASL amends the Competition Act to prohibit, for the purpose of promoting any business interest
or the supply or use of a product, knowingly or recklessly making:

 a false or misleading representation in the sender information or subject matter information of an electronic
message or a locator (e.g., a URL); or

 a representation in an electronic message that is false or misleading in a material respect.

Businesses will need to be careful to avoid making overly boastful statements in subject matter lines including in
circumstances where such statements are intended to be subject to terms, conditions or qualifications in the body of the
message.

Address Harvesting, Data Mining, etc. – CASL also amends the Personal Information Protection and Electronic Documents
Act to prohibit the collection and use, without consent, of:

 an individual’s electronic address if the address is collected by “address harvesting” programs (programs designed
to generate or search for and collect electronic addresses); and

 an individual’s personal information collected through any means of telecommunication if the collection is made
by accessing a computer system in an unlawful way.

Alteration of Transmission Data – CASL prohibits, in the course of a commercial activity, the alteration of transmission data
in an electronic message so that the message is delivered to a destination other than or in addition to that specified by the
sender without the sender’s or the recipient’s express consent.

Aiding and Abetting – Under CASL, it is also prohibited to aid, induce, procure or cause to be procured the doing of any act
contrary to the CEM and certain other provisions of CASL referred to above.

Why Businesses Shouldn’t Ignore CASL

There are potentially severe penalties for non-compliance with the CEM provisions of CASL including administrative
monetary penalties of up to $1,000,000 per violation for individuals and $10,000,000 per violation for corporations and
other persons. In addition, as of January 1, 2017, a private right of action will allow anyone affected by a contravention of
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CASL to commence proceedings and pursue compensation equal to damages and expenses incurred and, in the case of
contravention of the CEM provisions, $200 per contravention up to a maximum of $1,000,000 per day a contravention
occurred.

Officers and directors of corporations may face personal liability if they directed, authorized, assented to, acquiesced or
participated in a violation or offence. Employers are also vicariously liable for violations or offences committed by their
employees acting within the scope of their employment.

Businesses should take steps, and officers and directors should exercise their duties, so as establish the “due diligence
defence” that is available under CASL. In the event of a contravention of CASL, evidence of the exercise of “due diligence”
to prevent its commission may serve as a full defence or a mitigating factor in the determination of penalties or damages.

Conclusion – Steps to Prepare and Comply

As the July 1, 2014 in-force date is fast approaching, businesses need to understand how CASL will affect their electronic
communication practices and prepare for compliance. Here are some steps businesses should consider taking:

1. Identify one or more persons to review CASL, audit your current practices and develop a compliance plan designed to
satisfy a “due diligence” defence. Develop and implement policies and procedures to address CASL’s requirements.
Educate and train employees. Review policies and procedures regularly and update as necessary.

2. Review the types and forms of electronic messages that you send and determine which ones are CEMs subject to CASL.
Review the exemptions from CASL and determine if they exempt you entirely from CASL or only from the consent
requirement.

3. Review your contact list for electronic communications. Do you have valid express consent to send CEMs? Can you rely
on implied consent to continue to send CEMs? Put in place processes to maintain a record of consents received (e.g.,
how and when received and for what purpose). For implied consent, this should include a record of the basis on which
implied consent is relied upon and, as applicable, when such implied consent expires. Consider requesting express
consent, which is not time limited and remains valid until consent is withdrawn. Where possible, use the transition
period to obtain express consent.

4. Update processes and forms for requesting consent. Ensure that they include disclosure of all prescribed information
(e.g., purpose, identification and contact information, statement that may withdraw consent, etc.) and a compliant
unsubscribe mechanism. Update templates used to send electronic messages and ensure that they also include
disclosure of all prescribed information (identification and contact information) and a compliant unsubscribe
mechanism. Put processes in place to receive, record and process unsubscribe requests within 10 business days (and,
as applicable, to provide notices to affiliates or other third parties).

5. Review arrangements with third parties. Do you use third parties to assist with your electronic communications or do
third parties rely on consents you obtained to send CEMs? Revise contractual arrangements with third parties as
necessary to require comply with CASL.

For more information, please contact:

Catherine Carscallen
T 416.865.6654
E ccarscallen@gardiner-roberts.com

This bulletin is provided for informational purposes only and does not constitute legal advice or opinions to be relied upon in
relation to any particular issue or circumstance.



Tax Planning Tips:
Canadians Acquiring U.S. Vacation Homes

Planning Alternatives

A. Direct Personal Ownership

B. Joint Ownership by Spouses

C. Non-Recourse U.S.
Mortgage

D. Life Insurance

E. Corporate Ownership

F. Canadian Family
Discretionary Trust

G. Canadian Partnership

A. Direct Personal Ownership

 Exposed to U.S. gift tax and
estate tax

 May qualify for 20% capital
gains tax rate (if held for
more than one year)

 On sale, subject to income
tax and FIRPTA withholding
tax

B. Joint Ownership by Spouses

 Simplifies transfer on death
but exposed to U.S. estate
tax

 Presumption exists that full
value of property taxed on
death of first spouse, but
can be rebutted with proof
of contributions from
surviving spouse

 May work in smaller estates

C. Non-Recourse U.S. Mortgage

 Deduction against value of
the property on death, thus
reduces U.S. estate tax

 Difficult to obtain from
conventional financial
institutions, and then only
up to 70% of loan to value

 If interest is charged on
mortgage from related
party, could be challenged
if not on commercial-like
terms

 If done on such terms,
results in non-deductible
expense to payor but
taxable income to recipient

D. Life Insurance

 Individual ownership
conceding exposure to U.S.
estate tax, but providing
liquidity to pay the tax by
purchasing adequate life
insurance

 Could be expensive and
non-renewable if term and
not whole life

E. Corporate Ownership

 Subject to U.S. estate tax if
U.S. corporation owns the
real property

 If non-U.S. corporation sells
the property, FIRPTA
applies (at corporate rate of

35% or more depending on
the state)

 Canadian taxable benefit
from occupation and use of
corporate-owned asset

F. Discretionary Family Trust

 Canadian trust settled for
benefit of spouse and
descendants, and trust
acquires real property

 One spouse is settlor and
contributes all funds
toward the purchase of the
property

 Beneficiary spouse is
trustee

 Settlor spouse cannot be
trustee, in order to keep
property out of the estate
of the settlor spouse

 Lifetime rent-free use of
the property by beneficiary
spouse

 Distributions by beneficiary
spouse to spouse and/or
descendants made
according to ascertainable
standard

 For the health,
education, maintenance
or support of the
recipient beneficiary

 Independent trustee could
be appointed who could
make distributions solely
within his/her discretion
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 Can exclude property from
settlor spouse’s estate if
use is only at consent of
trustee/beneficiary spouse
and not as a beneficiary of
the trust

 If trustee/beneficiary
trustee dies or is unable to
act, settlor spouse should
pay rent under a lease from
the trust

 Should qualify for U.S. 20%
capital gains tax rate on
sale (if held for more than
one year)

 At top Canadian capital
gains tax rate of 24%,
should qualify for foreign
tax credit, leaving only 4%
owing in Canada

 If trust still holding property
after 20 years, can roll out
property to Canadian
resident beneficiaries

without tax in U.S. or
Canada

 On dissolution, Canadian
resident beneficiaries are
deemed to dispose of their
capital interests in the trust
on a rollover basis, and
acquire trust assets at
adjusted cost base

 But then have personal
ownership and exposure to
U.S. estate tax

G. Canadian Partnership
Ownership

 May be treated as personal
investment in foreign entity
and not subject to estate
tax on death of a Canadian
partner

 But no American decided
cases to support the
position

 Risk that IRS will look
through this flow-through
vehicle and treat the
partners as the owners of
the real property

 Consider forming Canadian
partnership with other
investment assets besides
the U.S. real property

 Partnership can elect to
“check-the-box” in the U.S.
and be treated as foreign
corporation so that on
death of a partner there is
no U.S. estate tax

 On sale of the property, full
corporate income tax
applies at 35% tax rate (or
higher depending on the
state)

By: William Bernstein in collaboration with Lorne Saltman

This information has been presented to you courtesy of Gardiner Roberts LLP as a service for our clients and other
persons dealing with tax and estates issues. It is not intended to be a complete statement of the law or an opinion
on any subject. Although we endeavour to ensure its accuracy, no one should act upon it without obtaining proper
legal advice, following a thorough examination of the facts of a specific situation and the applicable law.

For more information on Gardiner Roberts LLP’s Tax and Estate Planning Group,
please visit our website at www.gardiner-roberts.com.
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