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[1] There are two applications before tlae court,

The Application of the Corporation of the City of Burlxt~~ton

[2] The Corporation of the City of Burlington (hereinafter "Burlington") is a municipality

in the Region of Halton, Tn its application, BurYington seeks:

a) an order determining Burlington's rights under the Municipal Act 2001,

SO 200 c. and the Constitution Act, 1867 to enforce provincial b~-laws

relating to fill operations at an aerodrome operated by the respondent;
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b) a declaration that Burlington's b~Y-lavv 6-2003 is valid and binding upon

the respondent in respect to its activities at the airport; and

c) an order requiring the respondent to comply with the b~-law forthwith.

The A.bn~ication of Burlin~to~ Airuark Inc.

[3] The applicant Burlington Airpark Tnc. (hereinafter "Airpark") is the owxaex and operator

of the Burlington Executive Airport which was established in 19f2, It is a registered aerodrome

under part 111, section 30 .03 0~ the Canadian Aviation ~tegulations made pursuant to the

Aeronautics Act. Thy applicant says that it is expanding the facilities of the aerodro~aae by

improving and adding to runways, taxiways, aprons, hangers and terminal facilities. Tt asserts

that Buelington has no jurisdiction to regulate fill operations rclated to the improvement of

airport facilities including the construction of runways. Among other things, the improvements

will involve the use of fill to bring the elevation of the western airport lands to substantially the

same grade as Che existing mar» ivnwa~ so as to allow safer flight operations at the airport. The

applicant Airpark Tnc, seeks;

a) a declaxatio~l from the court that Burlington has no authority to direct or

attempt to direct the manner in which construction of aerodrome

improvements are to be carried out; and

b) an order directing Burlington to cease such activity.

[4] . By order of the Honourable Madam Justice Miller dated August 2, 2013, both

applications ace to be heard together.

IIack~round Ynformation

[5] The aerodrome is located in the northern and rural part of Burlington. It is located

adjacent to the Niagara Escarpment Plan Area and is located within the Protected Countryside

Area of the province's Greenbelt Plan. The land uses immediately abutting the airport include

agricultural and rural residential land uses. Tk►e airport and adjacent properties are in an area of

Burlington not serviced by municipal watEr or sanitary sewers. Agricultural property owners in

the aria rely on groundwater accessed through wells for potable ~~vater and dispose of sewage

through septic tank systems.
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[6~ Therc has been an ongoing dispute between the owners of Aiipark and Burlington with

respect to on-going fill operations maintained by Airpark. The owners of Airpark have

consls~eratly taken the position that its fill operation vas not subject to review or regulation b~

Burlington because the airport is subject only to federal jurisdiction and regulation. Much debate

has taken place since 2008 and has related to, inter alia, whether the ~i11 being used by the airport

is clean, Although Airpark has made efforts to persuade Burlington that fill it is using on ats

premises is clean and presents no risk to neighbouring properties, the owners of Airpark have

taken the position that as a n~atCer of later, Burlington has no jurisdiction to regulate its fill

operations.

[7] The issue came to a head in the spring of 2013 when Burlington started ,to receive

significant complaints about the continuing fill operation ati the aerodrome including complaints

related to grading, drainage, noise, dust, tra~~`ic safety and possible effects of the fill on

groundwater relied upon by neighbouri~ag residents for drinking water. B~rrlington had a number

of concerns including; the amount of fill deposited on the airport premises, whether the airpo1T

p~'ope~~t~ is being used for a commercial landfill business unrelated to the airport, and the adverse

drainage effects from the impositiion o~ significant gradient and slope changes on the airport

propei~.y that have bee~~ created b~ the deposit of fill. Fill samples provided by Airpark to

Burlington have reinforced concerns that fill being dramped on the premises mad' result in

contamination by pollutants of area groundwater,

C8] On May 3, 2013, Burlington issued an order to Airpark to comply with the by-law by

obtaining a permit for the ongoi~~g fill operation at the airport. Violation notices were

subsequently issued notifying that Airpark was in breach of the order to comply and in violation

of the b~-law. Owners of the airport refused to cease accepting fill on its premises and

commenced its own application to prohibit the city from enforcing its by-laws against it. In sum,

Burlington indicated its intention to enforce its by-law and Airpazk indicated that it will not

comply, The result of this stand-off is the tvvo applications before the court.

[9j An applicaCioz~ by Burlington for an injunction to xestrain the delivery of fill to the

aiipo~t lands ~~vas settled by Airpark agreeing to suspend all fill deliveries pending the outcome

of these applications.
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Anal~srs

[10] I am not going to reproduce the entire by-haw' in this decision. Y will refer to some of

the relevant sections of the Burlington by-law.

1. S. 2.1 of the by-law provides that ~o person shall place or dump fill on or

alter the grade of an~ lands in the city without having first obtained a Site

Alteration Permit;

2. S. 2.4(a) requires a person applying for ~ Permit to certi~'~ that the fill

contains no contaminants within the meaning of the Environmental

Protection Acf;

3. An applicant for a Permit must submrt a Control Plan as part of its

application which must contain, inter alts, a map showing the location of

the site, the site boundaries and the number of factors, the current and

proposed use of the site, location of lakes, streams, wetlands, channels,

ditches and other watercourses and other bodies of eater on the site, the

location of the predominant soil types, the existing site topography at a

contour level not to exceed 0.5 m, the proposed final elevations of the site,

the location and dimensions of temporary soil or dirt stockpiles, and

provisions maintaining site control measuzes during construction.

4. S. 2.6 requires that the Control Plan be ceL~tified by an Ontario professional

engineer.

[11] Ocher sections o~ the b~-lava provide that the applicant for a Permit may be required to

enter into an agreement to provide security for its obligations unde~c the by-law and Permit and

such other requirements as the City considers necessary to ensure that the work wi11 be in

accordance with the ~i11 Pe~rn~it, The City may also require random testing of and dill before it is

placed on the sits or removed from it and may impose terms and conditions and design

guidelines when it issues the 1'eimit.

[12] It is not disputed that the airport is subject to the "Aerodrome Standards and

Recommended Practices-TP 312S (revised 03/2005)" ~~hich is published by Transport Canada

under Part 111 of the Canadian Aviation Regulations SOR/96-433. These federal standards deal
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wiCh such, things as slopes on runways, surfaces of runways, runway shoulders and the slopes and

strength of runway shoulders. There are no federal Standards which pxescribe or recommend the

fill to be used in grading of, or construction o~ zvn'~~va~s or shoulders or of other facilities.

[13] Burlington Airpark relies on the fact that Burlington employees have previously

advised Burlington that it had no regulatory power over the aerodrome and that the fill was

relayed to tl.eronautics and, as a result, for a significant period of time Burlington made no effort

to have the applicant apply for a Site Alteration Permit wider its b~-haw, ~lVith respect, this

opinion —even if relied on by Burlington —has no bearing on the answer to the question raised in

this case. Similarly, i~ construction by Airpark has taken place without complying with the by-

la~v to the knowledge of Burlington, this fact has no bearing on whether the municipality has

authority to regulate the fill being used b~ A.irparl~ although it may have a bearing on

Burlington's ability to enforce its by-lave with respect to consu-uction already completed, This

too is an issue which need not be decrded in this case. The only issue as whether the City of

Durlington by-law applies to fill operations being conducted b}~ Airpark.

[14] The fact that Airpark owns the property does not mean that non-aeronautics activity

carried out on the property is free of provincial regulation, For example, if an owner of airport

lands constructed and built a waste disposal plant on property owned by the airport, such a

facility would b~ separate, distinct and unrelated to the business o~ the airport and would be

subject to municipal and provincial regulation. It is a question of fact whether the owners of the

airport are carrying on a commercial fill operation for profit which is unrelated to the functioning

of an, airport. Tf Airpark is carrying on a commercial landfill business on airport land and such

an operation is uruelated to aeronautics, it is subject to provincial and/or municipal regulation,

221906 Ontario Inc. v. Scz~gog (Township), ~2011~ 0.7. No.2445 is a decision of the Ai'visional

Cou~~t which dECided this very point, Tn the case before the court, there are facts which may

support a conclusion that Airpark is operating a commercial landfill business uruelated to the

grading of an additional xun~va~r or to other airport related consti-~,~ction. Howe~rer, Yhis is an

issue which also need not be decided in this case. 7 am deciding the case on the basis that the fill

required by Burlington Air~ark Inc. is related to the construction of various airport facilities

including runways.
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[15] As has been said by the Supreme Court of Canada, the first step in the resolution of a

constitutional issue involving the division of powers is an analysis of the pith and substance of

the impugned legislation. See for example, A .G. of Quebec v. Lacombe, [2010] 2 SCR 453. In

Lacombe, she court considered a municipal by-law designed to reguls~e tlae location of water

aerodromes in the municipality, The court held chat the location of aerodromes is a matter within

exclusive federal jurisdiction pursuant to Parliament's jurisdiction to legislate aeronautics and

held that the impugned legislation was, in pith and substance, the regulation of aeronautics, Yn

Air Ca»ada v. Ontario (Liquor Control Board), [1997] 2 SCR S81 at paragraph 72, the Supreme

Court of Canada held that the federal aeronautics jurisdiction "encompasses not only the

regulation o~ the operation of aircraft, but also the regulation of the operation of airports" and

that the federal j~rrisdiction e:~tended to the location and design of airports,

[16] There can be little doubt in this case that the pit(i and substance of the by-la~~v made

pursuant to the Mr~ntcipal Act is a valid e~eicise of property and civil rights under section 92(13)

of the Co~stitutron Act, 1867 and is a valid provincial law. However, this does not end the

inquiry. The court must decide whether, in accordance with the constitutional doctrine of

interjurisdictional inununit~, the b~-la~v impairs the core content of federal legislative power

over aeronautics. Yn Attorney General of pr~~bec v. Canadian Owners and Pilots Association,

[2010] 2 SCR 536, the Supreme Court asked the question this waq: does the impugned

legislation trench on the protected cope of a federal competence? Tf so, the second step is to

determine whether the provincial laws effect on the exercise of protected federal power is

sufficiently serious to invoke the doctrine of inteijurisdictional irnmunit~. In Bell Canada v.

Quebec (Commiss~orr de sang et ~Xe !a s~curir~ du ~ravadl dzr Du~bec), [1988] 1 S.C.R 49 at Para.

250, the Supreme CouR stated that in determining whether an impugned law comes within the

essential federal jurisdiction, the court must decide if it is part o~ the "basic, minimum and

unassailable content" of the aeronautics power, As stated in Canadian Western dank v. Alberto,

[2007] 2 S.C.Y2. 3 at Sara 77, the core of the federal power is the authority that is absolutely

necessary to enable Parliament "to achieve the purpose for which e~clusi~e legislative

jurisdiction vas confe~'zed,"

[17] I conclude for reasons set out below that for Burlington to require compliance with its

b~-la't~ will not impair the federal aeronautics power ox create an operational conflict between
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the pto~isions of the by-laws and the fedeial aeronautics power. In other words, the by-law does

not trench on the protected core of federal competence over aeronautics,

[18] In Constriction Mon~calm v. The Minimum Wage Commission, [1979] 1 SCR 754, the

Supreme Court of Canada held that some provincial laws will be applicable to airports because

they do not impair an essential part of a federal competence. Tn Consdruction Montcalm, the

Coup held that the wages paid b~ an independent contactor to its employees engaged in the

construction of run~rays at Mirabel airport is so far removed fro~a-~ aerial navigation or from tha

operation of an aircraft that it cannot be said that the power to regulate this matter forms an

integral part of federal competence over aeronautics. Airpark relies on Construction Montcalm

and in particular the following statement made b~ Zvir, Justice Beetz at p. 771:

Slmilar~y, the design o~ the future airport, its dimensions, the matezials to be
incorporated into the various buildings, runways and structures, and other similar
specifications are, from a legislative point of viev~~ and apa~.-t from contract,
matters of exclusive federal concern. The reason is that decisions made on these
subjects will be permanently reflected in the structure of the finished product and
are such as to have a direct effect upon its operational qualities anc~, therefore
upon its suitability for the purposes of Aeronautics. But the mods or manner of
carrying out the same decisions in the act of constructing an airport stand on a
diffea-ent footing, Thus the requirement that ~vorl~ers wear a protective helmet on
all construction sites including the construction site of a ne~v airport has
everykhing to do with construction and with provincial safety regulations and
nothing to do with aeronautics.

[19] The general statements made by Justice Beetz in Construction Montcalm do nod compel

a conclusion that the Burlington bylaw is an unacceptable intrusion on the core aeronautics

power. First, the by-law is designed to regulate the quarity of fill and to prevent the use of toxic

or contaminated fill 1n Fhe municipality. It is not targeted legislation as in Lpcorrrbe, There is

little doubt that the runway const~~uction must comply with federal specifications relating to

slopes, surfaces of runways, runwsy shoulders and the slopes and strength of runway shoulders.

However, requiring Airparl~ to use clean f 11 regulated by the municipality foc the benefit o~ other

residents in the municipality will not be permanently reflected in the structure of the finished

product in the sense meant by Justice Beetz. 'Ihe by-law is not an attempt by the municipality to

regulate slopes or surfaces of runways, runway shoulders or the slopes and strength o~ runway

shoulders. While regulating the quality of fill may have an impact ore the manner o~ carrying out
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a decision to build airport facilities in accordance with federal spccifications, such regulation will

not have any direct effect upon the operational qualities or suitaUility of the finished product

which '~~ill be used for purposes of aeronautics. As a result, the b~-law does not impact or

intrude on the core of the federal power ~n~hich, as noted above, is the authority that is absolutely

necessary to enable Parliament "to achieve the purpose for which exclusive legisiati~ve

jurisdiction vas conferred."

[20] This is the same conclusion reached by the Divisional Court in the case mentioned

above, 2241906 Ontario Inc, v. Scugog (Township). In that case, Madam Justice Swinton

decided based on the evidence before the court that the applicant was engaged in a commercial

landfill operation and was not presently engaged in the construction of an aerodrome ox run~vva~,

Therefore the applicant was found not to be engaged in acti'viry related to aeronautics and the

commercial landfill business was subject to valid provincial and Township regulation. However,

Madam justice Swinton concluded that if she was wrong and the activity was related to

aeronautics because of the applicant's intention to build a xun'~vay sometime in the future, then

the doctrine of inte~jurisdictional immunity did npt prevent the application of the municipal fill

by-law to the applicant in that case. She stated at Para. 42 as follows:

Tn my view, the Township's fill by-law does not prohibrt the use of lands for use
as an airport, as in COpA (a reference to Attorney General of Quebec v. Canadian
Owners at~d Pilots Association, supra). Rather, it prohibits site alteration unless
cerYaira requirements are met, For e~,ample, the old by-law prohibits the dumping
of refuse. The new one has more detailed requixements for a survey showing
relevant topographic and drainage patterns, description of the fill and the
requirement to meet certain soil contamination standards, a description of
proposed haul routes and requirements of financial sec~riry -for e~art~ple, in
relation to the maintenance of roads. T~owever, these measures are all regulatory
of the field processor. They do not prevent the use of the land for an airport or fire
future construction of an airport on the site."

[21] Tn Regrna v. TNT Canada 1'r~c., [1956] 0.7. No. 1322, the Ontario Court of Appeal

concluded that provincial environmental legislation regulating the transportation of PCB waste

~~vithout a cer~[ficate of appzo~al r~vas valid and applied to an interprovincial trucking company.

The regulation in question was infra ~vrres the provincial Legislature and the court concluded that

its "limited and necessary effect on interprovincial nanspoit companies in its general application
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to all transportation within the province does not render Chati application to such companies ultra

wires," At para, 18 of that decision the Court of Appeal held that:

The provincial legislation in issue does not "sterilize" the federal undertaking nor
does it interfere with its "essential functions" to a "substantial degree": 1%~iraner,
supra. Indeed, in my view, it does not impair the respondent's basic functions in
any degree. The provincial legislation has not been enacted to regulate
undertakings "qua federal organizations" or to regulate interprovincial carriers in
"some primary federal aspect": Montcalm Construction Inc. v. Minimum Wage
Com'n et al. (1978), 93 b.L.R. (3d) 641 at pp. 656-7, [1979] 1 S.C.R. 754 at p.
774 sub nom, Co►astr•ucr~on Mon~calm rnc. v. Minimum Wage Com'r~, 79 C.L.L.C.
D781998181a,190, 25 N,R. 1 (Beetz J,), Rather the legislation has been enacted
from the interrelated provincial aspects o~ xegulating the use of the provincial
highways for the protection of the en~rironment (Land, air, water) and for the
safety, health snd welfare of the province's residents. As put by counsel for the
appellant the ~uipose of O. Reg. 11/82 is to ensure (~s far as reasonably possible)
that no harm will be done to persons or property in Ontario by the carriage o£
pCB waste, and that if such harm does occur there will be insurance coverage to
compensate,

[22] The TNT case is analogous to the case at bar. The City of Burlington by-law was

designed to regulate the use of landfill for the protection of the en~ironmen~ and foi the safety,

health end welfare of municipal residents. IC vvas not enacted for the purpose of regulating

federal undertakings. As with the provincial reguYation in TNT Canada Inc., the Burlington b~-

lawdoes not impair the core of the federsl power.

[23] This is the same conclusion reached by Madam Justice SwinCOn in 2241906 Ontario

1'»c. v. Scugog (Township). In that case, Madam. Justice Swinton stated at para, 46 that:

In any event, I fail to see how the Township's b~~-haws regulating filling and
grading of the land that may someday be used as a runway and an aerodrome
impairs the core of the federal aeronautics power, parCicularl~ when the
requirements of the by-laws seek to prevent the deposit of refuse or "putrescible
material' in the fill and impose a security deposit to cover the costs that might
accrue to the municipality, including possibly d2mage to roads from the haulage
acCivity, I note ghat nothing in the evidence suggests that "Earthworx" has been
prevented from selecting appropriate marei-ials to deposit on the property for a
proposed airport operation.

[24] Notwithstanding that the decision of the Di~visioz~al Court on the constitutional validity

of the Scugog b~-la~v inay be c(~aracterized as ob~~er dicta, for the reasons given above, I agree

with Madam justice Swinton's conclusion.
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Conclusion

[25] The application of the Citi~ of Burlington is allowed. The City of Burlington is entitled

to a declaration that Burlington's by-law 6-2003 is valid and binding upon Burlington Airpark

Inc. in respect to its landfill activities at the airport.

[26] The City has requested an order requiring the respondent to comply with the by-lar~v

forthwith. This court has determined that the by-law is ~ralid and binding on SurJington Airpark

Inc, The issue o~ en~'orcemenr is propexl~ le£t to the municipal authorities.

[27] The application of Burlington Aiipark Inc. is dismissed.

Costs

[28] The City of Burlington is entitled to its costs of these applications, Yf the parties are

unable to agree on costs, I will accept brief ~vr~tten submissions from both parties. The City of

Burlington shall have its submissions served and filed by December 4, 2013 and Airparl~ shall

have its reply submissions served and filed by December 18, 2013.

bate: November 13, 2013


