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“Business common sense”
determines winner of commission
dispute
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When courts have to decide whose version of a conversation is more likely to have occurred, recourse must often be had to the surrounding circumstances and
any available contemporaneous documentation. In addition, in assessing the conduct of parties in a commercial dispute, the courts will sometimes apply a lens of

“business common sense” when reviewing the historical evidence.

In Notsch-Kupcho v. NY Brand Studio Inc, 2021 ONSC 4271 (CanLll), Justice F.L. Myers was faced with this situation in a dispute involving a telephone conversation

between a commercial real estate broker and his client over the amount of commission the client agreed to pay.

The sole issue in the dispute was whether the client had accepted an offer made by the broker to reduce his commission from 1.5% to 0.75% (a difference of
$127,500), on a transaction involving the purchase of a building in Toronto for $17 million. There was no question that the buyer had agreed to pay a commission.

The only issue was the amount.

The transaction unfolded over the course of February-May 2020. The broker and his younger brother, a registered sales representative, had a prior relationship
with their buyer client. The client signed a written Buyer’s Representation Agreement which provided for a 1.5% commission, but as events unfolded a receiver
became involved as the seller of the building. The client felt it was doing more of the work negotiating with the receiver, and the purchase was going to cost more

than originally anticipated.

There was some precedent for the broker agreeing to reduce his commission on prior deals, and the client asked for the opportunity to make a similar proposal in

connection with the purchase of the building from the receiver.

A pivotal series events ensued:

By email dated 13 May 2020, the broker’s son offered to reduce their commission to 0.75% to help make a deal.

The client responded via email to advise that he was going to speak with his business partner, but he did not formally accept the offer. He expressed annoyance

over having to deal with the younger sales representative rather than his older brother, the broker.

The sales representative tried calling the client immediately, and left a voice mail message.

On 14 May 2020, the broker and the client spoke by telephone for about 20 minutes. Neither one took notes or followed up the call with an email or text

message.

On 15 May 2020, the client agreed to purchase the building for $100,000 more than its prior offer.

Nine minutes after signing the agreement to buy the building, the client emailed the broker to request that they consider a flat fee of $100,000 for the deal. In
the email, the client stated: “Completely understand you are entitled to more and have earned it. Hopefully going forward we can make it up to you in future

deals that we completely control.”

The client’s proposal was not satisfactory to the broker. On 20 May 2020, the broker emailed the client to express his disappointment with the client’s approach,

and he rejected the request to pay $100,000. The broker said that their previous proposal of 0.75% was no longer on the table. Litigation ensued.

GARDINER
ROBERTS

Bay Adelaide Centre — East Tower Phone: 416.865.6600
22 Adelaide Street West, Suite 3600 Fax: 416.865.6636
Toronto, ON M5H 4E3 contactGR@grllp.com

Pg1of 3 © 2026 Gardiner Roberts LLP. All rights reserved.


https://grllp.com
https://grllp.com/insights/#blog
https://grllp.com/business-common-sense-determines-winner-of-commission-dispute
https://grllp.com/business-common-sense-determines-winner-of-commission-dispute
https://grllp.com/business-common-sense-determines-winner-of-commission-dispute
https://grllp.com/tag/buyers-representation-agreement
https://grllp.com/tag/commercial-real-estate
https://grllp.com/tag/litigation
https://grllp.com/litigation-and-dispute-resolution#related-publications
https://grllp.com/tag/real-estate
https://canlii.ca/t/jgdwn
https://grllp.com/
https://maps.app.goo.gl/mfg65iQdi4ZpoHHk8
https://maps.app.goo.gl/mfg65iQdi4ZpoHHk8
https://maps.app.goo.gl/mfg65iQdi4ZpoHHk8
tel:4168656600
mailto:contactGR@grllp.com

“Business common sense” determines winner of commission dispute

At trial, heard in June 2021, Justice Myers reasoned that the entire dispute came down to what was discussed and agreed upon during the pivotal telephone
conversation between the broker and the client. As Justice Myers noted, “Two people know what was said during the telephone call on 14 May 2020.
Unfortunately, | am not one of them.” The client claimed that the offer to reduce the commission to 0.75% was accepted. The broker disagreed and said that they

discussed the outstanding issues for the final negotiation, and did not discuss the outstanding offer to reduce the commission.

Justice Myers reasoned that if the broker’s offer of 13 May 2020, was not accepted during the telephone call of 14 May 2020, then it remained outstanding on 15
May 2020, when the client made the proposal to pay only $100,000. As a matter of contract law, this did not assist the client, since a party who makes a
counteroffer is deemed to reject the initial offer. Accordingly, by making the $100,000 counteroffer, the client could no longer accept the offer to reduce the

commission to 0.75%.

Further, Justice Myers assessed the surrounding circumstances, and the available email communications, to determine what had likely been discussed and agreed

to during the telephone call; “as is usually the case, the paper record drives the probabilities.”

The documentation corroborated the broker’s position rather than the client’s. What likely occurred, in Justice Myers’s view, was that the client didn’t expect that
the broker would withdraw the 0.75% offer. Once a party indicates a willingness to take an amount or to pay an amount, that usually subsists. And what broker

would be expected to turn down future work from an established client?

However, by waiting until the deal was final before making the counteroffer, the client removed any upside reason for the broker to accept a compromise, and the

broker obviously viewed the claim for the commission owing to be more important than the prospect of future business (or loss thereof).
As a result, the broker obtained judgment for the full commission owing of $288,150, plus prejudgment and post-judgment interest.

The case demonstrates the importance of documenting agreements, especially by way of confirmatory email or text. When a court adjudicates a dispute months or
years after the fact, resort to contemporaneous documentation is often necessary to assist with an assessment of a witness’s credibility. In the case at hand, the
court determined that the evidence of the broker accorded more with both the written record and “the business common sense” and probabilities of the
negotiation that was under way between the parties. Had either the client or the broker followed up their important telephone conversation with some form of

confirmatory text or email, the litigation may well have been avoided. A PDF version is available to downloadhere.

For more information please contact: James Cook at 416.865.6628 or jcook@grllp.com

(This blog is provided for educational purposes only, and does not necessarily reflect the views of Gardiner Roberts LLP).
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