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• 52 (1) No person shall, for the purpose of promoting, directly or 
indirectly, the supply or use of a product or for the purpose of 
promoting, directly or indirectly, any business interest, by any 
means whatever, knowingly or recklessly make a representation 
to the public that is false or misleading in a material respect.

• Drip pricing

• (1.3) For greater certainty, the making of a representation of a 
price that is not attainable due to fixed obligatory charges or 
fees constitutes a false or misleading representation, unless the 
obligatory charges or fees represent only an amount imposed by 
or under an Act of Parliament or the legislature of a province.

CRIMINAL
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• 74.01 (1) A person engages in reviewable conduct who, for the 
purpose of promoting, directly or indirectly, the supply or use of 
a product or for the purpose of promoting, directly or indirectly, 
any business interest, by any means whatever,

• (a) makes a representation to the public that is false or 
misleading in a material respect;

• Drip pricing

• (1.1) For greater certainty, the making of a representation of a 
price that is not attainable due to fixed obligatory charges or 
fees constitutes a false or misleading representation, unless the 
obligatory charges or fees represent only an amount imposed by 
or under an Act of Parliament or the legislature of a province.

ADMINISTRATIVE TRACK
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• An important aspect of the reviewable matters stream is that, 
similar to the old regulatory offence, the Act conceives of the 
defense of due diligence. If a court concludes that the internet 
process violates the standards set out in the Act, the court must 
then consider whether the defendant demonstrates that it has 
exercised due diligence. Under the Act, the due diligence 
defense means that:

• 74.1 (3) No order may be made against a person under 
paragraph (1)(b), (c) or (d) if the person establishes that the 
person exercised due diligence to prevent the reviewable 
conduct from occurring.

DO NOT FORGET ABOUT DUE DILIGENCE
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Kenneth Jull and Nicole Spadotto “Digital Advertising and 
Purchasing: Fun or a New Type of Deception?” 

(2020), 33 Canadian Competition Law Review 1.
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Our central thesis is that the complexity of the product 
or service should be the governing principle in 
regulating digital advertising in the future. When the 
product or service being advertised is transparent, such 
as tickets to a live event, the first screen that a 
consumer sees should display all-inclusive information 
(such as pricing). 
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A corollary of this thesis is that where the product or 
service being advertised has complex options, such as 
telecommunication bundles or options on a car, the 
first screen that a consumer sees should at least 
contain a simple description of the methodology to be 
applied in subsequent screens. 
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DIGITAL PROCESS
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• In the first Canadian case on digital advertising and pricing, the 
Competition Bureau has settled with Ticketmaster via a 
Registered Consent Agreement (RCA) for an administrative 
monetary penalty of $4 million and costs of $500,000. 

• As part of the RCA, Ticketmaster has also committed to 
establishing and adhering to an internal corporate compliance 
program.

• See: https://www.ct-tc.gc.ca/CMFiles/CT-2018-
005_Registered%20Consent%20Agreement_96_67_6-27-
2019_2753.pdf

DRIP PRICING IN THE NEW DIGITAL ECONOMY
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REVISED PLATFORM
Toronto Raptors vs. Orlando Magic Mon • Oct 28 • 7:30 PM
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• Sec 103, Row D Verified Resale Ticket • CA $220.82 ea
• (CA $181.00 + CA $39.82 fees, including taxes)

• Sec 309, Row 14 Verified Resale Ticket • CA$220.82 ea

• (CA $181.00 + CA $39.82 fees, including taxes)

• Sec 121, Row 23 Verified Resale Ticket • CA$223.26 ea

• (CA $183.00 + CA $40.26 fees, including taxes)

• Sec 113, Row 4 Verified Resale Ticket • CA$223.26 ea

• (CA $183.00 + CA $40.26 fees, including taxes)



FIRST SCREEN
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• In Bell Canada v Cogeco Cable Canada GP Inc.  (2016 
ONSC 6044, 2016 CarswellOnt 14895 Ont. S.C.J.)  Bell 
challenged Cogeco's use of the phrase “the best 
Internet experience in your neighbourhood”. Justice 
Matheson granted an interlocutory injunction with 
respect to the use of this phrase, and specifically 
commented on the importance of a first screen of an 
internet process in the context of the misleading 
advertising provisions of the Act:

FIRST SCREEN
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• “It is at least arguable that, for the purposes of s. 52, 
the court should consider what the consumer would 
see on a single screen, including the labels on the 
hyperlinks on that screen.

• I recognize that the amount of content presented on 
the screen could depend to some extent on the size 
of the screen on the device chosen by the consumer. 
Even taking that into account, much of what Cogeco 
seeks to rely upon would not appear on that first 
screen. [paragraph 27, emphasis added]

FIRST SCREEN

13



• Cogeco was cited in Drynan v. Bausch Health 
Companies Inc. 2021 ONSC 7423 in relation to the 
appropriate test;

• When a consumer arrives at the "landing" (i.e., first) 
website page, the first statement is that COLD-FX(R) 
is "A NATURAL HEALTH PRODUCT, PROVEN BY 
SCIENCE".

• The Court certified  the action against Bausch Canada 
and Valeant Canada LP.

• A common issue is: Did the Defendants, or any of 
them, engage in conduct contrary to section 52 of the 
Competition Act, RSC 1985, c C-34? 

FIRST SCREEN
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BEHAVIOUR PSYCHOLOGICAL LITERATURE
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Anchoring



• (i) Anchoring: The basic principle of anchoring is the 
concept that first impressions last.

• Research shows that consumers are likely to anchor 
on the base price (for example, a ticket face value of 
$100) and then tend to adjust insufficiently upward to 
incorporate the surcharge (for example, an extra 
$25).

BEHAVIOUR PSYCHOLOGICAL LITERATURE
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BEHAVIOUR PSYCHOLOGICAL LITERATURE
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Fast Pace

Anchoring



• (ii) Fast Pace: The digital environment is fast paced, 
which leaves consumers with an abundance of 
information in a world where choices must be made 
quickly. Henry Su explains consumers' need to think 
fast in the digital sphere where snap judgments based 
on instinct, bias, and heuristics are encouraged over 
longer deliberation,(Henry C. Su, “Thinking, Fast, Free, 
and Fashionable: Competition and Consumer 
Protection in a Mobile Internet World” (2012), 27:1 
Antitrust 82 at 82.)

BEHAVIOUR PSYCHOLOGICAL LITERATURE
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BEHAVIOUR PSYCHOLOGICAL LITERATURE
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Fast Pace

Endowment 
effect

Anchoring



• (iii) Endowment effect: A survey of psychological 
studies show that background settings that people 
encounter may impact the decisions they 
make. Interactive and fast-paced internet processes 
are often designed to create psychological effects 
such as an endowment effect which subconsciously 
impacts consumer choice. The endowment effect is 
when consumers perceive it to be costly to exit a 
transaction and search for alternative options.(Katja 
Seim, Maria Ana Vitorino and David M Muir “Drip 
Pricing When Consumers Have Limited Foresight: 
Evidence from Driving School Fees” (2017)

BEHAVIOUR PSYCHOLOGICAL LITERATURE
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BEHAVIOUR PSYCHOLOGICAL LITERATURE
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Fast Pace

Endowment 
effect

Anchoring

Inertia



• (iv) Inertia: Inertia (consumers' belief that switching 
takes too much time) may also help explain the 
stickiness of consumers' initial selections when 
exposed to drip pricing. Inertia is an example of a 
behaviour that is not rational but rather a reflection 
of the modern and hectic pace of life. Consumers do 
not feel as if they have the energy or time to spend 
fixing an issue that leads to them paying more.

BEHAVIOUR PSYCHOLOGICAL LITERATURE
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BEHAVIOUR PSYCHOLOGICAL LITERATURE
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• (v) Self-Justification: The concept of self-justification 
requires some elaboration as to why consumers 
exposed to drip pricing stick with their initial 
selection, even though it is more expensive and they 
are relatively dissatisfied with it. Santana et al. found 
that participants who learned they initially made a 
mistake by choosing a more expensive option because 
of drip pricing indicated they were more satisfied with 
their choice than were those who evaluated the 
choice from an outsider's perspective. In other words, 
consumers subjected to drip pricing convince 
themselves that the final price is satisfactory. In this 
way, consumers protect their self-image as smart 
shoppers.

BEHAVIOUR PSYCHOLOGICAL LITERATURE
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BEHAVIOUR PSYCHOLOGICAL LITERATURE
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• (vii) The addictive properties of an internet process 
that is fun to use: As set out above, the digital 
platform takes the consumer through a process 
starting with the first internet screen and then 
working through screens which display the range of 
goods and utilizing interactive buttons that add fun to 
the process. The fun aspect of the internet should not 
be underestimated. This entertainment aspect of 
interactive digital forums is one of the reasons it is 
such a psychologically addictive process.

BEHAVIOUR PSYCHOLOGICAL LITERATURE
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MATRIX ANALYSIS OF COMPLEXITY VERSUS TIME
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When a product or service being digitally advertised is 
transparent, in the sense of being relatively simple to 
apply, the first screen that a consumer sees should 
display all-inclusive information (such as pricing).

SUGGESTED PRINCIPLES FOR MARKETING IN THE 
DIGITAL WORLD

Principle One:
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Where the product or service being advertised has 
complex options, the first screen that a consumer sees 
should contain a description of the methodology that 
will be applied throughout the transaction in accordance 
with a matrix of timing and complexity.

• Example of building a car online, the first screen should explain 
that pricing will vary depending on subsequent choices of engine 
type and model ranging from sport to luxury.

SUGGESTED PRINCIPLES FOR MARKETING IN THE 
DIGITAL WORLD

Principle Two:
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• The interactive digital process should facilitate 
consumer reversal of choices to the extent that 
technology will permit

• A transparent and interactive process should contain 
accessible “buttons” and instructions that make it 
easier for the consumer to navigate back and reverse 
decisions in a quick fashion, to the extent that 
technology will permit.

SUGGESTED PRINCIPLES FOR MARKETING IN THE 
DIGITAL WORLD

Principle Three:
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In the case where there is a finding that a digital process 
constitutes a violation of competition law, an 
aggravating factor in the assessment of penalty should 
be whether disadvantaged consumers are impacted in 
their ability to satisfy basic needs.

SUGGESTED PRINCIPLES FOR MARKETING IN THE 
DIGITAL WORLD

Principle Four:
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SUPER AMPS
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• 74.1 (1) Where, on application by the Commissioner, 
a court determines that a person is engaging in or has 
engaged in reviewable conduct under this Part, the 
court may order the person

• (a) not to engage in the conduct or substantially 
similar reviewable conduct;

AMENDED COMPETITION ACT

Determination of reviewable conduct and judicial order

33



• (c) to pay an administrative monetary penalty, in any 
manner that the court specifies, in an amount not 
exceeding

• (i) in the case of an individual, the greater of

• (A) $750,000 and, for each subsequent order, 
$1,000,000, and

• (B) three times the value of the benefit derived 
from the deceptive conduct, if that amount can 
be reasonably determined, or

AMENDED COMPETITION ACT
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• (c) to pay an administrative monetary penalty, in any 
manner that the court specifies, in an amount not 
exceeding

• (d) in the case of conduct that is reviewable under 
paragraph 74.01(1)(a),[makes a representation to the 
public that is false or misleading in a material 
respect] to pay an amount, not exceeding the total of 
the amounts paid to the person for the products in 
respect of which the conduct was engaged in, to be 
distributed among the persons to whom the products 
were sold — except wholesalers, retailers or other 
distributors, to the extent that they have resold or 
distributed the products — in any manner
that the court considers appropriate

AMENDED COMPETITION ACT
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HIGHEST PENALTIES IN PRIVACY ENFORCEMENT 
ACTIONS
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KING KONG AMPS: ARE THEY CONSTITUTIONAL

The Guindon decision
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• Income Tax Act AMPs are not “offences” with Charter protection

• Door is still open if a penalty is punitive

• Four point balancing test established:

[76]Imprisonment is always a true penal consequence. A provision that 
includes the possibility of imprisonment will be criminal no matter the 
actual sanction imposed: see Wigglesworth, at p. 562. A monetary 
penalty may or may not be a true penal consequence. It will be so when 
it is, in purpose or effect, punitive. Whether this is the case is assessed 
by looking at considerations such as the magnitude of the fine, to whom 
it is paid, whether its magnitude is determined by regulatory 
considerations rather than principles of criminal sentencing, and 
whether stigma is associated with the penalty: see, e.g., Canada 
(Attorney General) v. United States Steel Corp., 2011 FCA 176, 333 
D.L.R. (4th) 1, at paras. 76-77.

GUINDON – SUPREME COURT DECISION

Decision:  July 31, 2015
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WOULD A $5 BILLION DOLLAR PENALTY MEET 
THE MAGNITUDE TEST IN GUINDON?
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• There is also little overlap between the considerations for 

determining the magnitude of an AMP, enumerated 
in subsection 20(3)There is also little overlap between the 
considerations for determining the magnitude of an AMP, 
enumerated in subsection 20(3), and the principles of criminal 
sentencing found at section 718 of the Criminal Code. The 
absence of a “purely economic” or “mathematical” basis for 
determining penalties, which the appellant points to, does not 
compel the conclusion that criminal sentencing objectives rather 
than regulatory objectives determine the quantum of penalties 
under CASL (the CompuFinder case at para. 217.)

• The above conclusion is arrived at without a detailed 
enumeration or comparison of the factors in s. 20(3)The above 
conclusion is arrived at without a detailed enumeration or 
comparison of the factors in s. 20(3) and s. 718 respectively. This 
is unfortunate. Some of the factors do appear to overlap, as 
illustrated in the following 

POST-GUINDON CASES

CompuFinder. 2020 FCA 103
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POST-GUINDON CASES

CompuFinder. 2020 FCA 103

41

CRIMINAL CODE S. 718.21 CASL S. 20(3)

(j) any measures that the organization has taken to reduce the likelihood of 
it committing a subsequent offence.

(a) the purpose of the penalty;

(b) the degree of planning involved in carrying out the offence and the 
duration and complexity of the offence;

(b) the nature and scope of the violation;

(g) whether the organization was—or any of its representatives who were 
involved in the commission of the offence were — convicted of a similar 
offence or sanctioned by a regulatory body for similar conduct;

(c) the person's history with respect to any previous violation under this 
Act, any previous conduct that is reviewable under s. 74.011 of 
the Competition Act and any previous contravention of s. 5 of 
the Personal Information Protection and Electronic Documents 
Act that relates to a collection or use described in s. 7.1(2) or (3) of that 
Act;

(g) whether the organization was—or any of its representatives who were 
involved in the commission of the offence were — convicted of a similar 
offence or sanctioned by a regulatory body for similar conduct;

(d) the person's history with respect to any previous undertaking entered 
into under s. 21(1)(d) the person's history with respect to any previous 
undertaking entered into under s. 21(1) and any previous consent 
agreement signed under s. 74.12(1) of the Competition Act that relates 
to acts or omissions that constitute conduct that is reviewable under s. 
74.011 of that Act;



POST-GUINDON CASES

CompuFinder. 2020 FCA 103
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(a) any advantage realized by the organization as a result of the offence; (e) any financial benefit that the person obtained from the commission of 
the violation;

(c) whether the organization has attempted to conceal its assets, or convert 
them, in order to show that it is not able to pay a fine or make restitution; 
(d) the impact that the sentence would have on the economic viability of 
the organization and the continued employment of its employees;

(f) the person's ability to pay the penalty;

(i) any restitution that the organization is ordered to make or any amount 
that the organization has paid to a victim of the offence; and

(g) whether the person has voluntarily paid compensation to a person 
affected by the violation;

(e) the cost to public authorities of the investigation and prosecution of the 
offence; (f) any regulatory penalty imposed on the organization or one of its 
representatives in respect of the conduct that formed the basis of the 
offence;

(h) the factors established by the regulations; and

(h) any penalty imposed by the organization on a representative for their 
role in the commission of the offence;

(i) any other relevant factor.



• The above comparison suggests that there is 
considerable overlap. Whether or not this overlap is 
enough to lead to the conclusion that an 
administrative scheme is punitive in nature to qualify 
as an offence under s. 11 of the Charter remains to be 
seen. 

• It certainly could be argued, however, that the 
balancing of factors is much more similar to criminal 
sentencing than the more mechanical AMP that was 
reviewed in the Guindon decision.

POST-GUINDON CASES

CompuFinder. 2020 FCA 103
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• Justices Brown and Rowe, writing for the majority 
in Quebec (Attorney General) v. 9147-0732, seem to 
leave the door open when they write that under s. 12 
of the Charter, “excessive fines (which a 
corporation can sustain), without more, are not 
unconstitutional”.

• For s. 12 to be triggered, fines must be incredibly 
excessive so as to be indecent and “abhorrent or 
intolerable”, and that each are anchored in human 
dignity.

CORPORATIONS AND CRUEL AND UNUSUAL 
PUNISHMENT
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IS THERE AN AFTERLIFE FOR AMPS AFTER 
BANKRUPTCY
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Criminal and 
regulatory offence 
fines and orders 
survive bankruptcy 
per section 178 BIA 

AMPs are not 
included in section 
178 and do not 
survive 
bankruptcy--
Hennig

AMPs are included in 
section 178 and do survive 
a bankruptcy-Poonian
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