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1. Application of the Underused Housing Tax Act
2. New Reporting Requirements for Trusts Delayed

Again
3. Mandatory Disclosure Rules Delayed

Topics to Discuss
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Introduction
• Bill C‐8 received Royal Assent on June 9, 2022 and has been

enacted effective as of January 1, 2022
• There are currently limited regulations for the Act, leading to

concern regarding the interpretation and administration of the
Act

• There are no definitions for the following terms:
• “Underused”

• “Prescribed person” or “prescribed property”

Underused Housing Tax Act

3



Administration and Enforcement
Imposition of the Underused Housing Tax (“UHT”)
• The UHT is imposed on each owner of residential property, other

than an excluded owner
• The rate of tax is 1% of the property’s taxable value, which is a

prescribed amount (not yet provided by regulation), or the
greater of:
• The property’s assessed value for property tax purposes, and

• The property’s most recent sale price on or before December 31 of the
relevant year

• Alternatively, the owner may elect to use the
property’s fair market value

Underused Housing Tax Act…cont’d
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Administration and Enforcement
• Each owner, other than an excluded owner, of a residential

property on December 31 of a year must file a return for that
year in respect of each such property on or before April 30 of the
following year
• A return for the 2022 calendar year is required to be filed by April 30, 2023

• A person is not required to file a return for a residential property
for a calendar year if the person is a prescribed person or if the
residential property is a prescribed property (these terms have
not yet been defined by regulation)

Underused Housing Tax Act…cont’d
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Administration and Enforcement
• UHT must be paid for each year in respect of each such property

on or before April 30 of the following year
• UHT for the 2022 calendar year is required to be paid by April 30, 2023

• Every person that fails to file a return as and when required is
liable to a penalty equal to the greater of
• (a) $5,000 if the person is an individual or $10,000 if the person is not an

individual, and

• (b) the amount that is the total of
• (i) 5% of the UHT payable by the person in respect of the residential property for the

calendar year, and

• (ii) 3% of the UHT multiplied by the number of complete months from the date on which
the return was required to be filed.

Underused Housing Tax Act…cont’d
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Administration and Enforcement
• If a person fails to file a return by December 31 of the following

calendar year, the applicable tax is calculated on the basis that
certain exemptions do not apply (e.g. primary place of residence
and qualifying occupancy exemptions)
• Even where certain exemptions apply and there is no UHT payable, the

minimum penalty of $5,000 for individuals, and $10,000 for all others will
apply

Underused Housing Tax Act…cont’d
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Excluded Owner
• An “excluded owner” includes persons who, on December 31 of

the relevant calendar year, are:
• Canadian citizens or permanent residents;

• Corporations incorporated under the laws of Canada or a province whose
shares are listed on a Canadian stock exchange;

• Trustees of mutual fund trusts, real estate investment trusts and SIFT trusts;

• Registered charities; and

• Prescribed persons.

Underused Housing Tax Act…cont’d
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Regulations
• The regulations for the Act have not yet been published
• There are no definitions for the terms “underused”, “prescribed

person” or “prescribed property”
• The UHT and filing requirements may apply to:

• Private corporations

• Alter ego and joint partner trusts

• Bare Trusts

• Certain vacation properties – there is currently an exclusion for vacation
properties that are either not livable or not accessible at certain times of
year (i.e. not winterized)

Underused Housing Tax Act…cont’d
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Regulations
• Bill C‐32 underwent its first reading in the House of Commons on

November 4, 2022
• This bill clarified an exemption for certain vacation properties in

“prescribed areas” where “prescribed conditions” are met:
• A prescribed area is an area that, as determined in the last census published

by Statistics Canada before the calendar year, was neither in a census
metropolitan area nor within a specified census agglomeration (that has a
total population of at least 30,000); and an area within a census
metropolitan area or specified census agglomeration but not within a
population centre (italicized terms as defined within the meaning of the
Statistics Canada document entitled Standard Geographical Classification
(SGC) 2021).

• A prescribed condition is that the residential property is used as a place of
residence or lodging by the owner or the owner’s spouse or common‐law
partner for at least 28 days during the calendar year.

Underused Housing Tax Act…cont’d
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Looking Forward
• There is significant worry in the estate planning community that

the UHT and the annual filing requirements will apply to
common methods used to avoid probate fees (i.e. bare trusts)
• This would apply in addition to the new trust reporting requirements

(delayed again)

• US residents holding vacation properties in Canada have also
expressed concern that the UHT will apply to them

• Both of the above groups were assured that the regulations
would address their concerns
• Bill C‐32 does not fully alleviate the US resident concern

• It is unclear if regulations will be published prior to the first time
the UHT and annual filings are due – April 30, 2023

Underused Housing Tax Act…cont’d
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Questions?
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Proposed Legislation
• Initial draft legislation expanding trust reporting rules were

released in Budget 2018. Since then, additional proposed
legislation have been released on February 4, 2022 and August 9,
2022

• Bill C‐32 underwent its first reading in the House of Commons on
November 4, 2022

New Reporting Requirements for Trusts
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Current Rules
• The legislation setting out the new requirements has not

received Royal Assent
• With the introduction of Bill C‐32, it is expected that the new

rules will first apply to trusts with year ends of December 31,
2023
• This will give trustees additional time to gather the necessary information for

reporting

• This may also give the government the opportunity to assess whether the
inclusion of bare trusts under the new rules should remain

New Reporting Requirements for Trusts…cont’d
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Current Rules
• A trust is currently required to file a T3 Return for a year only in

certain circumstances, including where it has tax payable, or has
allocated all or part of its income to beneficiaries

• An inactive trust or a trust with no income or tax payable in a
year does not currently have to file a T3 Return

• There is currently no requirement that a trust report personal
information about a trustee, beneficiary, settlor or individual
who has the ability to exert influence over trustee decisions
regarding income or capital distributions from the trust.

New Reporting Requirements for Trusts…cont’d
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New Rules
• Applicable to trusts that are:

• Resident (or deemed resident) of Canada

• Express Trusts – Even if no income or tax payable

• Inter vivos or testamentary

• Bare trusts (!!)

• There are several exceptions to the new rules:
• Trusts in existence for less than three months

• Lawyers’ general trust account

• Certain registered plans

• Etc.

New Reporting Requirements for Trusts…cont’d
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New Rules
• Express trusts which are required to file a T3 Return will also be

required to file in a schedule to the return the name, address,
date of birth (in the case of an individual), jurisdiction of
residence, and taxpayer identification number (TIN) for each:
(a) settlor;

(b) trustee;

(c) beneficiary; and

(d) person who has the ability to exert influence over trustee decisions
regarding appointment of income or capital of the trust (a protector), in
the year.

New Reporting Requirements for Trusts…cont’d

17



New Rules
• A trust will be considered to have met the reporting

requirements for beneficiaries if the above information is
provided for each trust beneficiary whose identity is known or
ascertainable with reasonable effort, at the time of filing the
return.

• For beneficiaries whose identities are not known or
ascertainable, a trust will have also met the reporting
requirements if it provides sufficient detailed information on the
return to determine with certainty whether any particular
person is a trust beneficiary.

New Reporting Requirements for Trusts…cont’d
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New Rules
• In addition to the existing penalty for failure to file a T3 Return,

CRA may apply an additional penalty of 5% of the highest total
fair market value of all property held by a trust during the
relevant year (with a minimum penalty of $2,500) to trusts
which:

(a) fail to comply with a CRA demand to file a trust tax return; or

(b) make a false statement or omission in the trust tax return, either
knowingly or due to gross negligence.

New Reporting Requirements for Trusts…cont’d
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Questions?
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Proposed Legislation
• Initial draft legislation expanding mandatory disclosure rules

were released in Budget 2021. A revised version of the new rules
was released on August 9, 2022

• The Government of Canada recently released the following
statement:
• In order to fully assess the feedback received as part of the public

consultation on mandatory disclosure rules launched August 9, 2022, the
government intends to delay the coming into force date of the reporting
requirements for reportable transactions and notifiable transactions until the
date on which a bill implementing these changes receives Royal Assent. The
coming into force date for uncertain tax treatments would remain the same
as described in August (i.e., taxation years beginning after 2022, with
penalties only applying after Royal Assent).

Mandatory Disclosure Rules
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Current Reportable Transaction Rules
• A transaction must be reported if:

• It is an “avoidance transaction” as defined under the GAAR; and has at least
two of the following three hallmarks:

1. A promoter or tax advisor in respect of the transaction is entitled to a
direct or indirect fee that is: (i) based on the tax benefit, (ii) contingent
upon obtaining a tax benefit, or (iii) attributable to the number of
taxpayers that participate in or have been provided access to the advice
given on the tax consequences of the transaction.

2. A promoter or tax advisor requires “confidential protection” with
respect to an avoidance transaction.

3. The taxpayer, promoter or advisor (or certain other specified or non‐
arm’s length persons) receives “contractual protection” in respect of the
transaction, including any form of insurance (other than standard
professional liability insurance), or any form of undertaking provided by
a promoter that aids a person in a dispute about the tax benefit.

Mandatory Disclosure Rules…cont’d
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Proposed Changes for Reportable Transactions
• A transaction must be reported if:

• It can reasonably be concluded that one of the main purposes of entering
the transaction is to obtain a tax benefit [lower threshold than the GAAR];
and

• It only needs to meet at least one of the three hallmarks set out previously.

• The reporting deadline is within 45 days of the earlier of when
the taxpayer enters the transaction or become contractually
obligated to enter the transaction.

• All relevant parties must file an information return in respect of
the same reportable transaction.
• A lawyer who is an advisor may be excluded from the reporting requirements

where there is solicitor‐client privilege as defined in the relevant case law.

• The penalty for non‐compliance can be as high as $100,000 or
more.

Mandatory Disclosure Rules…cont’d
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New Proposed Rules for Notifiable Transactions 
• The draft legislation introduces a similar requirement to report

“notifiable transactions”, which include types of transactions the
CRA has either found to be abusive or to be of interest.

• If enacted, the Minister of National Revenue would have the
authority to designate, with the concurrence of the Minister of
Finance, a transaction as a “notifiable transaction”

• The proposed provisions for the filing deadline, reporting
obligation and penalties mirror those provisions for a “reportable
transaction” described on the previous slides.

Mandatory Disclosure Rules…cont’d
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New Proposed Rules for Notifiable Transactions 
• The Department of Finance released a sample list of six types of

notifiable transactions:
1. Manipulating CCPC status to avoid anti‐deferral rules applicable to

investment income;

2. Straddle loss creation transactions using a partnership;

3. Avoidance of deemed disposition of trust property;

4. Manipulation of bankrupt status to reduce a forgiven amount in respect
of a commercial obligation;

5. Reliance on the purpose test in s. 256.1 of the ITA to avoid deemed
acquisition of control; and

6. Back‐to‐back arrangements.

• The transaction would only need to be substantially similar to
one of the above scenarios, with “substantially” intended to be
interpreted broadly and in favour of disclosure.

Mandatory Disclosure Rules…cont’d
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Questions?
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