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Lights, Camera Infractions: A 
Review of Ontario’s Automatic 
Enforcement System 
Offence Regime, the Risks to 
Commercial Vehicle Carriers 
and How Operators Can 
Protect Themselves
By Carole McAfee Wallace and Tyler O’Henly

For commercial vehicle carriers in Canada and the 
USA, day-to-day operations are more challenging 
than ever. While the industry adapts to the 
macroeconomic headwinds which have manifested 
over the past 18 months, carriers with operations 
across state, provincial and federal borders must 
continue to monitor and comply with several 
complex, evolving regulatory frameworks.

Among the greatest challenges for Canadian 
carriers is managing their safety fitness 
certificate and safety record, which are 
administered by the province in which their 
vehicles are plated. The province monitors the 
carrier’s on-the-road performance in all Canadian 
jurisdictions in which they operate.

In Ontario, carrier safety profiles and ratings are 
administered by its Ministry of Transportation 
(the “MTO”) under the Commercial Vehicle 
Operator’s Registration (“CVOR”) program. These 
profiles and ratings are significantly impacted by 
convictions under Ontario’s Highway Traffic Act1  
(the “HTA”), and certain other safety-related 
statutes and regulations.

The HTA allows prosecutors to prove certain 
offences through the use of evidence obtained 

1RSO 1990, c H8 [HTA].

from automatic enforcement systems (“AES”), 
such as red light cameras (“AES Offences”). An 
AES uses a combination of cameras, sensors 
and software to automatically create and store 
records of an offence, which can be used to 
prove an AES Offence once certified by an 
officer. Since AES programs do not capture or 
store photos or other information on drivers, AES 
Offences are issued to the registered owner of 
the vehicle involved with a recorded offence.

Due to the unique character of their evidentiary 
basis for conversion, AES Offences are incredibly 
difficult to defend, and equally difficult to resolve. 
In addition, AES Offences carry among the most 
severe CVOR penalties imposed by the MTO.

Recently, AES Offences have come under 
scrutiny by Ontario’s government. This scrutiny 
has resulted in Ontario prohibiting the use of 
AES programs to convict for speeding offences 
(described in more detail below). However - AES 
Offences for other driver misconduct remain 
a significant regulatory risk for any trucking 
company that travels on Ontario roads. Ontario’s 
recent change in AES Offence policy provides 
an opportunity to survey AES Offences, their 
potential harm to a carrier’s regulatory standing, 
and how carriers can implement practices to 
manage their risk.

Regulating Carrier Safety In Canada

To appreciate the significance of AES Offences, 
a summary of the carrier safety record regime in 
Canada and Ontario will be helpful. 

Canada’s regime for monitoring and assessing 
the safety record of commercial vehicle 
operators is administered provincially, and is 
based on Canada’s National Safety Code2  (the 
“NSC”). The NSC imposes nationwide minimum 
standards for several aspects of

2 Canadian Council of Motor Transport Administrators, National Safety 
Code For Motor Carriers (CCMTA, 2022), online: <https://www.ccmta.ca/
en/national-safety-code> [NSC].

https://www.canlii.org/en/on/laws/stat/rso-1990-c-h8/latest/rso-1990-c-h8.html
https://www.ccmta.ca/en/national-safety-code
https://www.ccmta.ca/en/national-safety-code
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commercial vehicle operation and maintenance, 
including a harmonized minimum requirements 
for maintaining and assessing carrier safety 
standards and performance. 

Carrier Profiles

Provincial authorities are required to maintain 
a carrier profile for all of its resident carriers. 
The NSC requires the following data to be 
included in a carrier profile:

a.	all reportable accidents;
b.	the results of commercial vehicle 

inspections;
c.	convictions against the motor carrier 

and its drivers resulting from violations 
of applicable highway safety laws and 
regulations and the Criminal Code provisions 
relating to the operation of vehicles;

d.	hours-of-service convictions against the 
motor carrier and its drivers;

e.	commercial vehicle maintenance convictions 
against the motor carrier and its drivers;

f.	commercial vehicle load security convictions 
against the motor carrier and its drivers;

g.	motor carrier convictions against the motor 
carrier and its drivers under the federal 
Transportation of Dangerous Goods Act3 and 
Regulations,and other similar provincial 
or territorial legislation regulating these 
substances;

h.	commercial vehicle weight and dimension 
convictions against the motor carrier and  
its drivers;

i.	 results of motor carrier facility audits;
j.	administrative sanctions assessed by a 

provincial authority for violations of safety 
laws; and

k.	information respecting paragraphs (a) to (j) 
received from another province or territory, 
from the United States or Mexico, or from a 
state of the United States or Mexico.4

3 Transportation of Dangerous Goods Act, 1992, SC 1992, c 34.	
4 NSC, supra, pp 14-7, 14-8.

Safety Ratings

Provincial authorities use Carrier Data to 
determine a carrier’s safety rating. Provincial 
authorities are required to take a “weighted 
value” approach to safety ratings – each Carrier 
Data entry listed in a carrier profile must be 
assigned a value, based on its severity and 
potential safety impact. Those values must then 
be adjusted, using metrics like fleet size,8  to 
account for the carrier’s exposure to risk.
Once adjusted – provincial authorities  
 

Carrier profiles include Carrier Data recorded 
from outside its home province’s borders. A key 
feature of the NSC’s carrier profile regime is the 
requirement for provincial authorities to cooperate 
with one another in recording and sharing data. 
Every provincial authority must must forward, 
as soon as practicable, Carrier Data that they 
collect on a non-resident carrier with its home 
jurisdiction, including foreign governments.7  

Carrier profiles must maintain Carrier Data for a 
period of 24 months.5 In addition to Carrier Data  
collected on vehicles that a carrier owns, leases 
and is otherwise responsible for, the MTO tracks  
Carrier Data for drivers who are employed or 
otherwise engaged by carriers.6 

Collectively, the above items are referred to as 
“Carrier Data”. 

5 NSC, supra, pp 14-8.

6 NSC, supra, pp 14-8.	
7 NSC, supra, pp 14-8.	
8 As the NSC merely establishes minimum standards on provincial 
authorities, provinces may use additional metrics to assess overall carrier 
safety performance. For example – Ontario uses fleet size, number 
of drivers, and numbers of kilometers to adjust its weighted-average 
score. See Ontario,Ministry of Transportation, Commercial Vehicle 
Operators’ Safety Manual (St Catharines: February 2022), online: < 
https://files.ontario.ca/mto-commercial-vehicle-operators-safety-manu-
al-en-2022-03-17.pdf>, pp 52 [Manual].

https://www.canlii.org/en/ca/laws/stat/sc-1992-c-34/latest/sc-1992-c-34.html?resultId=59f07aa57a7e4decaf8bcfe7ae06a439&searchId=2026-02-20T14:13:04:180/cc655f07afba4d48ae096de8f1db4dcf
https://files.ontario.ca/mto-commercial-vehicle-operators-safety-manual-en-2022-03-17.pdf
https://files.ontario.ca/mto-commercial-vehicle-operators-safety-manual-en-2022-03-17.pdf
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must assign the carrier a safety rating that 
is determined using the NSC’s standard 
categories,9 and any additional standards or 
ratings that the authority wishes to apply. 

Ontario’s Safety Rating Regime

Ontario’s CVOR carrier profile uses four 
categories of Carrier Data – inspections, 
collisions, convictions, and facility audits – to 
determine carrier safety ratings.10 The first 
three categories – inspections, collisions and 
convictions (the “On-Road Categories”) – measure 
the on-road safety performance of a carrier using 
a points system.

Violations under each On-Road Category are 
assigned penalty points, commonly referred to as 
“CVOR Points,” based on their severity.11  Carriers 
are assigned a “threshold” of CVOR Points they 
can accumulate under each On-Road Category in 
a given period, which is determined by a carrier’s 
fleet size, number of drivers, and average distance 
travelled.12 A carrier’s performance in each 
On-Road Category is measured by calculating the 
accumulated CVOR Points as a percentage of the 
corresponding threshold – this metric is called a 
“Violation Rate.”13 

A safety rating may be impacted by a failed 
facility audit, or a carrier’s affiliation with a poor-
performing carrier. For the most part, however, 
an Ontario carrier’s safety rating is based on 
their “Overall Violation Rate.”14 An Overall 
Violation Rate is simply the weighted average 
of a carrier’s Violation Rate across all three 
On-Road Categories. When calculating a carrier’s 
Overall Violation Rate, the MTO deems CVOR  

9 NSC, supra, pp 14-8 – 14-11.
10 Manual, supra, pp 47-48.	
11 Manual, supra, pp 48, 49.	
12 Manual, supra, pp 52.	
13 Manual, supra, pp 52, 64-65, 69-84.
14 Manual, supra, pp 64. A table of safety ratings based on on-road 
performance can be found at Manual, supra, pp 56.	

Points accrued from collisions or convictions to be 
twice as severe as those accrued from inspections.15 

Simply put – one of the greatest operational 
risks to an Ontario carrier’s safety rating is the 
accumulation of CVOR Points from collisions or 
convictions. With this context, let’s now examine 
how significant a risk AES Offences can pose.

AES Offences – A Brief History

Ontario’s AES programs were first authorized in 
1998.16 A provision was added to the HTA which 
granted officers authority to charge vehicle owners 
for failing to stop at red lights, using evidence 
obtained through red light camera systems.17 
Since then, Ontario has added AES programs to 
prosecute offences such as speeding, improperly 
passing a street car, or driving dangerously around 
a stopped school bus.

When AES Offence legislation was first being 
debated, Ontario Parliament largely presented 
evidence-based arguments that AES was 
correlated with reducing collisions and generally 
improving public safety.18 The same evidence-
based policy reasons were reiterated when the 
Province has sought expansions to the AES 
offence regime.19 

15 Manual, supra, pp 68.	
16 Bill 102, Red Light Cameras Pilot Projects Act, 1998, 2nd Sess, 
36th Parl, Ontario, 1998 (assented to 18 December 1998), RSO 1998,c 
38, s 3(1);
17 This offence still remains in force: see Highway Traffic Act, RSO 
1990, c H8, s 144(18.1) [HTA].	
18 “Bill 102, Red Light Cameras Pilot Projects Act, 1998”, 2nd reading, 
Legislative Assembly of Ontario Debates, 36-2 (17 December 1998) at 
18:31 (Hon Tony Clement); See also “Bill 20, An Act to amend the High-
way Traffic Act to improve Safety at Highway Intersections by providing 
for the installation and use of Red Light Cameras”, 2nd reading, 36-2 (4 
June 1998) at 11:00 (Mr Mike Colle), who spoke about red light camera 
projects in Queensland, Australia; San Francisco, CA; and New York City, 
NY, which resulted in a 30% reduction in collisions at those intersections.	
19 For example, see: “Bill 65, Safer School Zones Act, 2017”, 2nd 
Reading, Legislative Assembly of Ontario Debates, 41-2 (29 March 
2017), 17:00 (Hon Taras Natyshak), where Mr. Natyshak, speaking about 
the implementation of speed enforcement camera offences, cited pilot 
projects in Quebec that took place in 2005-2007, and 2010-2012. 
These pilot projects resulted in a 59% decrease in accidents resulting 
in bodily injury and property damage, and a decrease of 23% in overall 
collisions, in areas with speed camera enforcement.	

https://www.ola.org/en/legislative-business/bills/parliament-36/session-2/bill-102
https://www.ola.org/en/legislative-business/bills/parliament-36/session-2/bill-102
https://canlii.ca/t/2fq#sec144
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The MTO seeks to achieve policy objectives which 
are in line with these goals in the administration 
of its CVOR safety rating program.20  

For the most part, deployment of AES has been 
popular with Ontario’s municipalities. As one 
example – between 2007 and 2025, the City of 
Toronto increased the number of intersections 
with AES installed from 77 to 320 – a 315% 
increase. During this period, annual red light 
AES Offences also grew from 410 to 140,621.21 

AES Offences Today: The Current Offences, 
Penalties, and Impact

Current Regime

Today, three categories of AES Offences are in 
force in Ontario: 

•	 Failing to stop at a red light;22  
•	 Improperly passing or overtaking a 

streetcar;23 and
•	 Improperly passing a school bus while its stop 

arm or overhead lights are deployed.24

 
Recent Changes to Ontario’s AES Offence Regime

Between 201725 and 2025, Ontario also used 
an AES program to enforce speeding violations 
in designated community safety zones.26  

On November 14, 2025, Ontario’s Bill 5627  
received royal assent. One of the key provisions 

20 See Manual, supra, pp 3.	
21 City of Toronto, “Red Light Camera Annual Charges” (data last re-
freshed 3 Feb 2026) online: Open Data Catalogue <https://open.toronto.
ca/dataset/red-light-camera-annual-charges/>	
22 HTA, supra, s 144(18.1).	
23 HTA, supra, s 166(1)-(4), 206.1.	
24 HTA, supra, s 175(11)-(12.2), 206.
25 Bill 65, Safer School Zones Act, 2017, 2nd Sess, 41st Parl, Ontario 
(assented to 30 May 2017, SO 2017, c 9.	
26 HTA, supra, s 128 (1), 207, as amended by Bill 56, Building a More 
Competitive Economy Act, 2025, 1st Sess, 44th Parl, Ontario (assented 
to 14 November 2025), SO 2025, c 11, sched 5, s 10(1).	
27 Bill 56, Building a More Competitive Economy Act, 2025, 1st Sess, 
44th Parl, Ontario (assented to 14 November 2025), SO 2025, c 11, 
sched 5, s 10(1).	

of this Bill was an amendment to the HTA that 
effectively removed authority to issue offences 
for speeding with the use of AES programs. The 
primary intent of this amendment under Bill 56 
was to shift government policy in road safety 
enforcement, which would  eliminate the “cash 
grab” speed cameras in favour of road safety 
measures like speed bumps, roundabouts and 
improved signage.28 

It is important to note that the Ontario 
Government’s justification for repealing this 
authority was not inconsistent with the original 
policy goals of AES Offences. The Ontario 
Government has stated that it still aims to 
enforce road safety in Ontario – it is just trying to 
do so without “making life more expensive.”29 

The Impact of AES Offences

AES evidence captures photos and information 
about the vehicle, but not the driver. AES 
Offences are therefore issued to the registered 
owner of the involved vehicle.30 

The fines are relatively small – ranging from 
CAD $85 to $400, plus administrative fees and 
additional surcharges.31 For individual vehicle 
owners, AES Offences do not carry any demerit 
points to be added on their license, and do not 
appear on their driving record, meaning they cannot 
impact insurance premiums. Essentially – AES 
offences are monetary penalties for individuals. For 
CVOR carriers – it is a different story.

When a carrier is convicted of an offence under 

28 Ontario, Office of the Premier, Ontario Protecting Taxpayers by Ban-
ning Municipal Speed Cameras (Vaughan: 25 September 2025), online: 
<https://news.ontario.ca/en/release/1006534/ontario-protecting-taxpay-
ers-by-banning-municipal-speed-cameras>	
29 Ontario, Office of the Premier, Ontario Protecting Taxpayers by Ban-
ning Municipal Speed Cameras (Vaughan: 25 September 2025), online: 
<https://news.ontario.ca/en/release/1006534/ontario-protecting-taxpay-
ers-by-banning-municipal-speed-cameras>	
30 HTA, supra, s 144(18.1)(b), 166(3)(4), 175(19.1)-(20.1), 
207(2).	
31 Administrative Penalties for Contraventions Detected Using Camera 
Systems, O Reg 355/22, s 6.	

https://open.toronto.ca/dataset/red-light-camera-annual-charges/
https://open.toronto.ca/dataset/red-light-camera-annual-charges/
https://canlii.ca/t/2fq#sec144
https://canlii.ca/t/2fq#sec166
https://canlii.ca/t/2fq#sec175
https://canlii.ca/t/2fq#sec206
https://www.canlii.org/en/on/laws/astat/so-2017-c-9/latest/so-2017-c-9.html?resultId=9d482b71a54941f69cad3e07610f433c&searchId=2026-02-20T14:46:28:754/1cb9cc58b06a4edf9da00b2989711284
https://www.canlii.org/en/on/laws/astat/so-2025-c-11/latest/so-2025-c-11.html?resultId=6badefb2b2ba46dfb55efdbc6136ae3c&searchId=2026-02-20T12:04:26:174/089a0b9050f54860b52c88e1f20781c9#BK7
https://www.canlii.org/en/on/laws/astat/so-2025-c-11/latest/so-2025-c-11.html?resultId=6badefb2b2ba46dfb55efdbc6136ae3c&searchId=2026-02-20T12:04:26:174/089a0b9050f54860b52c88e1f20781c9#BK7
https://news.ontario.ca/en/release/1006534/ontario-protecting-taxpayers-by-banning-municipal-speed-cameras
https://news.ontario.ca/en/release/1006534/ontario-protecting-taxpayers-by-banning-municipal-speed-cameras
https://news.ontario.ca/en/release/1006534/ontario-protecting-taxpayers-by-banning-municipal-speed-cameras
https://news.ontario.ca/en/release/1006534/ontario-protecting-taxpayers-by-banning-municipal-speed-cameras
https://canlii.ca/t/2fq#sec144
https://canlii.ca/t/2fq#sec175
https://canlii.ca/t/2fq#sec207
https://canlii.ca/t/2fq#sec207
https://www.ontario.ca/laws/regulation/220355#BK8
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the HTA, Canada’s Criminal Code,32 and other 
road safety-related statutes and regulations, the 
MTO assigns conviction points to its profile. 
Points for an offence range between 0 and 5, 
based on its severity.33 In accordance with the 
NSC, a conviction entered against a carrier, or 
a person driving for the carrier, remains on the 
carrier’s profile for a period of two years from the 
date of conviction.  

All AES Offences in the MTO’s Conviction Table 
carry a penalty of 5 CVOR conviction Points.34  
This is the most severe penalty imposed under 
the MTO’s Conviction Table for a single offence. 
For the purposes of a carrier’s safety rating, AES 
offences are as severe as:

1.	A conviction under the Criminal Code for 
driving while intoxicated;35 

2.	A conviction under the Criminal Code for 
criminal negligence causing death;36 and

3.	A conviction under the HTA for careless driving.37 

For carriers of all sizes, a few AES Offence 
convictions in a short period can quickly become 
a risk to its operations. The MTO automatically 
begins imposing disciplinary measures when a 
carrier’s Overall Violation Rate exceeds 35% of 
its threshold. These begin with Interventions, 
typically a warning letter,38 but can also include 
interviews, audits, and/or other measures.39 If a 
carrier’s Overall Violation Rate increases further, 
or does not decrease within a reasonable period 
of time, the MTO has discretion to impose 
additional measures on carriers, including 
imposing a conditional safety rating,40 plate 
seizures, suspensions or even cancellation of a 

32 RSC, 1985, c C-46.	
33 For the most recent list of CVOR Point penalties published by the 
MTO, see: Ontario, Ministry of Transportation, Conviction Code Table (St 
Catharines: Carrier Sanctions and Investigations Office, 1 August 2025) 
[Conviction Table].	
34 Conviction Table, supra, p 29, 31, 32	
35 Conviction Table, supra, p 43.	
36 Conviction Table, supra, p 43.	
37 Conviction Table, supra, p 23.	
38 Manual, supra, p 52, 278, 281.	
39 Manual, supra, p 278.	
40 Manual, supra, p 55.	

CVOR license.41 

Apart from the risk to operational authority – 
CVOR safety ratings are public, and customers, 
insurers and other stakeholders (including other 
provincial agencies) rely on them heavily when 
dealing with carriers. 

In summary – AES systems are only growing in 
popularity, and AES Offences can create a very 
serious risk to carriers’ operations, insurance and 
business development in a very short period of time.

Defending AES Offences 

For several reasons, it is extremely challenging 
for carriers to mitigate the impact of an AES 
Offence once it has been issued.

Challenges with Defending

AES Offences are easy for prosecutors to 
prove beyond a reasonable doubt, and are very 
difficult to defend. AES Offences are proven 
through photographs of the alleged offence;42 
certified written statements from an officer;43 
and a certificate of vehicle ownership. In 
particular, all that is required is a photo of the 
offence with certain prescribed information 
superimposed upon it, and a certificate of 
ownership for the vehicle involved.44 Prosecutors 
do not have to worry about having to summons 
a witness, the performance of the witness on 
cross-examination, surprise defence witnesses 
or arguments, and other inherent risks which 
typically make proof beyond a reasonable doubt 
at trial less than a sure thing. A defendant, by 
contrast, can only practically defend an AES 
Offence if it proves, at the time of the offence, 

that the vehicle was in the possession of another 
41 Manual, supra, p 51.	
42 HTA, supra, s 205.15(4). See also Street Car Cameras, O Reg 
354/22, s 3; School Bus Cameras, O Reg 424/20, s 3.	
43 HTA, supra, s 205.15(3). See also Street Car Cameras, O Reg 
354/22, s 4; School Bus Cameras, O Reg 424/20, s 4.	
44 HTA, supra, s 205.18. See also Street Car Cameras, O Reg 354/22, s 
5; School Bus Cameras, O Reg 424/20, s 5.	

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html?resultId=997686156c4b4397824f2fd06f8c4f7e&searchId=2026-02-20T14:48:15:153/25c4f52749664c3e926c36c49beb47b8
https://canlii.ca/t/2fq#sec205.15
https://www.canlii.org/en/on/laws/regu/o-reg-354-22/latest/o-reg-354-22.html?resultId=32d4afe12c2d47839b146a1a737d13f9&searchId=2026-02-20T12:32:39:341/cdb3145d31de444eaba512c9cd2d21ab
https://www.canlii.org/en/on/laws/regu/o-reg-424-20/latest/o-reg-424-20.html?resultId=70056efe0d504da79cbad2ee157c8732&searchId=2026-02-20T12:37:52:667/1d1783ef4fe149a6b0aa4ecd2739932f
https://canlii.ca/t/2fq#sec205.15
https://www.canlii.org/en/on/laws/regu/o-reg-354-22/latest/o-reg-354-22.html?resultId=32d4afe12c2d47839b146a1a737d13f9&searchId=2026-02-20T12:32:39:341/cdb3145d31de444eaba512c9cd2d21ab
https://www.canlii.org/en/on/laws/regu/o-reg-424-20/latest/o-reg-424-20.html?resultId=70056efe0d504da79cbad2ee157c8732&searchId=2026-02-20T12:37:52:667/1d1783ef4fe149a6b0aa4ecd2739932f
https://canlii.ca/t/2fq#sec205.18
https://www.canlii.org/en/on/laws/regu/o-reg-354-22/latest/o-reg-354-22.html?resultId=32d4afe12c2d47839b146a1a737d13f9&searchId=2026-02-20T12:32:39:341/cdb3145d31de444eaba512c9cd2d21ab
https://www.canlii.org/en/on/laws/regu/o-reg-354-22/latest/o-reg-354-22.html?resultId=32d4afe12c2d47839b146a1a737d13f9&searchId=2026-02-20T12:32:39:341/cdb3145d31de444eaba512c9cd2d21ab
https://www.canlii.org/en/on/laws/regu/o-reg-424-20/latest/o-reg-424-20.html?resultId=70056efe0d504da79cbad2ee157c8732&searchId=2026-02-20T12:37:52:667/1d1783ef4fe149a6b0aa4ecd2739932f
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person without its consent.45 Additionally, 
common law defences, such as due diligence, 
may not be available to defendants for a red 
light offence as they are considered to be 
absolute liability offences.  

Challenges with Resolving

Not only is a prosecutor’s burden easily met, the 
evidence they can admit to secure a conviction 
on an AES Offence is unique. AES Offences 
only exist due to statutory exemptions from the 
general rules of evidence that apply to regulatory 
and quasi-criminal proceedings under the 
HTA. This makes it practically impossible for 
defendants to resolve AES Offences by pleading 
to amended, less severe, charges.

Generally, with provincial offences, a defendant 
is often able to negotiate an amended offence 
with prosecutors that carries a lower CVOR 
penalty. However – the amended charge must 
typically be supported by the facts underlying 
the amended offence. Given the unique 
evidentiary basis for AES Offences – the “facts” 
on their certificates are generally incapable of 
matching other HTA offences.  

Additionally – compared with offences that 
are proven with traditional forms of evidence, 
prosecutors are simply not as motivated to 
resolve AES Offences. These AES Offences 
are easily proven, and the required evidence 
is generated automatically by AES software. 
Ontario’s municipalities, who are granted the 
authority to administer AES Offence programs in 
the province,46 generally  direct prosecutors not 
to offer resolutions of AES Offences via pleas to 
amended, less severe, offences. 

Constitutional Challenges Are (Likely) Not an Option
 
 
45 HTA, supra, s 207(1).	
46 See Administrative Penalties for Contraventions Detected Using 
Camera Systems, O Reg 355/22, s 4.	

When a government law or policy is found to 
infringe on an individual’s rights under the 
Canadian Charter of Rights and Freedoms, 
Canadian Courts have developed a framework 
to determine whether the infringement is 
justified. Generally, a government must prove 
that the infringement on the Charter right 
serves a pressing and substantial objective, 
and that the means chosen were proportionate 
to that objective.47 To be proportionate to an 
infringement, a law must (1) be rationally 
connected to its objective; (2) minimally impair 
the right in question; and (3) have a benefit 
which justifies the negative impact it has on the 
Charter right.48   

Though the Charter can generally only be 
invoked by an individual, corporations have 
standing to challenge the constitutionality of a 
penal provision on the basis that the provision 
could violate the rights of an individual person.49  
As the AES Offences do not specifically target 
commercial operators like other provisions,50  
a carrier, who is usually a corporation, would 
nevertheless have standing to challenge the 
constitutionality of these offences.  

Driving, according to Canadian Courts, is, 
“a privilege and not a right.”51 When courts 
consider a constitutional challenge of an HTA 
penalty, they have historically contextualized 
said challenges to reflect the fact that a 
person does not have a fundamental right to 
operate a motor vehicle on a highway. In this 
context, courts have found that, “[p]roper laws 
and regulations are necessary to regulate the 
privilege of driving a motor vehicle on public 
thoroughfares.”52 In enforcing these laws and 

47 Carter v Canada (Attorney General), 2015 SCC 5 (CanLII) at para 94.	
48 R v Oakes, 1986 CanLII 46 (SCC), para 70-71.	
49 R v Wholesale Travel Group Inc, 1991 CanLII 39 (SCC), [1991] 3 
SCR 154.
50 See, for example, the commercial vehicle inspection regime set out at 
HTA, supra, s 82.1.	
51 R v Transport Robert (1973) Lteé; R v 1260448 Ontario Inc, 2003 
CanLII 7741 (ON CA) at para 22.	
52 R v Ladouceur, 1990 CanLII 108 (SCC), [1990] 1 SCR 1257.	

https://canlii.ca/t/2fq#sec207
https://canlii.ca/t/bggp#sec4
https://canlii.ca/t/gg5z4#par94
https://canlii.ca/t/1ftv6#par70
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii39/1991canlii39.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-h8/latest/rso-1990-c-h8.html
https://canlii.ca/t/1vk
https://canlii.ca/t/1vk
https://canlii.ca/t/1vk#par23
https://canlii.ca/t/1fsvs
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regulations, a government is therefore justified 
in  imposing on drivers, “…the ordinary stress 
and anxieties that a reasonable person would 
suffer as a result of government regulation of 
that industry.”53  

In practice, constitutional challenges to 
HTA provisions have proven to be difficult. 
Constitutional challenges have ben advanced 
against HTA offences which carry much more 
severe penalties than the AES Offence regime, 
and which also expressly limit certain defences 
from being raised. Even with these infringements 
being imposed, these HTA offences have 
generally been found to constitute a proportionate  
infringement on Charter rights for the purposes of 
serving the objectives of the HTA.54    

One Charter right which has not been invoked 
to challenge an HTA provision is section 
12, the right against cruel and unusual 
punishment. Recently, mandatory minimum 
economic penalties, like those imposed under 
the AES Offence regime, have been declared 
unconstitutional where a reasonable possibility 
exists that an offender cannot pay the penalty, 
and where non-payment would result in the 
threat of imprisonment.55 In the case of AES 
Offences, however, threats of imprisonment and 
license suspension are expressly prohibited if 

53 R v Transport Robert (1973) Lteé; R v 1260448 Ontario Inc, 2003 
CanLII 7741 (ON CA) at para 29.	
54 As an example – in R v Transport Robert (1973) Lteé; R v 1260448 
Ontario Inc, 2003 CanLII 7741 (ON CA), the Ontario Court of Appeal 
was asked to consider whether an absolute liability standard for an 
offence under s. 84.1 of the HTA (colloquially known as a “wheel off” 
offence) fell offside the protections afforded under s. 7 and 11(d) of the 
Charter of Rights and Freedoms. Under s. 84.1, a defendant was specif-
ically prohibited from raising a common law due diligence defence, and 
it was argued that this statutory exemption was unconstitutional. Like 
AES Offences, this offence carried a penalty of 5 CVOR points. Unlike 
AES Offences, an offence under s. 84.1 also carried a maximum fine of 
$50,000.00, and did not allow a person to defend the charge on the ba-
sis of due diligence. The Ontario Court of Appeal nevertheless found that 
the government was entitled to prohibit a common law defence to “wheel 
off” offences, and that persons who use public highways, including com-
mercial carriers, must be subject to laws and regulations that promote 
their safe use.	
55  R v Boudreault, 2018 SCC 58 (CanLII), [2018] 3 SCR 599 at para 
69-73.	

a convicted person fails to pay their ticket.56  
Therefore – while monetary penalties under 
the HTA are theoretically open to a challenge 
under s. 12, it would be difficult to establish 
that the relatively small penalties imposed for 
AES Offences may constitute a disproportionate 
Charter infringement.

The limited jurisprudence challenging AES 
Offence convictions to date has been based on 
evidentiary issues.57 No published decisions 
have provided judicial guidance on the 
constitutionality of the AES Offence regime, 
though it appears that at least one Ontario 
defendant has been unsuccessful at the first 
instance in challenging the constitutionality of 
AES Offences under the HTA.58 

It is not settled whether AES Offences, with 
their uniquely low evidentiary standards, create 
Charter infringements which are disproportionate 
to objectives of the HTA. However – based on 
the current jurisprudence, the compelling policy 
reasons for AES Offences, and the evidence of  
AES programs’ success in contributing to the 
HTA’s objectives,59 challenging the enforceability  
of the AES Offence regime as a carrier would 
56 HTA, supra, s 205.24, 206.1(2)-(4), 175(29).	
57 York (Regional Municipality) v Rico, 2015 ONCJ 628.	
58 It appears that in or around early 2020, the Ontario Court of Justice 
dismissed a defendant’s constitutional challenge to s. 144(18.1) of the 
HTA. It seems that this constitutional challenge was largely fact-based, 
and was borne of specific characteristics of the stoplight where the red 
light camera system was installed. Based on expert evidence obtained by 
the defendant, the construction of this stoplight allegedly made it impos-
sible for drivers to comply with the requirements under 144(18) of the 
HTA. Without the benefit of reviewing a published decision, it is not clear 
how this evidence was treated, or what bearing it ultimately had on the 
Court’s dismissal of the defendant’s challenge. Suffice it to say, however 
– the Court was apparently unpersuaded. This decision was apparently 
appealed, but no record of the appeal’s disposition could be located. See 
Steve Buist, “Dundas man’s red-light camera ticket headed for appeal”, 
Hamilton Spectator (21 February 2020), online: <https://www.thespec.
com/news/hamilton-region/dundas-man-s-red-light-camera-ticket-headed-
for-appeal/article_c3626ef2-9dc9-574d-ae72-9720f58960c0.html>	
59 As an example, see Howard AW et al, “Automated speed enforce-
ment reduced vehicle speeds in school zones in Toronto: a prospective 
quasi-experimental study” (24 July 2025), Injury Prevention, BMJ Pub-
lishing Group Ltd. (published online: doi:10.1136/ip-2024- 045561), 
which showed that automatic speed enforcement led to a 45% reduction 
in speeding offences in studied areas across Toronto, Ontario.	

https://canlii.ca/t/1vk
https://canlii.ca/t/1vk
https://canlii.ca/t/1vk#par29
https://canlii.ca/t/1vk
https://canlii.ca/t/hwkqj
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultId=5143f8fb1e6746b0808ffe3d0054968b&searchId=2026-02-15T13:23:06:364/1b99e0fbf5154891bc5890eba18d2339
https://canlii.ca/t/2fq#sec205.24
https://canlii.ca/t/2fq#sec206.1
https://canlii.ca/t/2fq#sec175
https://canlii.ca/t/gm1jv
https://www.thespec.com/news/hamilton-region/dundas-man-s-red-light-camera-ticket-headed-for-appeal/article_c3626ef2-9dc9-574d-ae72-9720f58960c0.html
https://www.thespec.com/news/hamilton-region/dundas-man-s-red-light-camera-ticket-headed-for-appeal/article_c3626ef2-9dc9-574d-ae72-9720f58960c0.html
https://injuryprevention.bmj.com/content/injuryprev/early/2025/07/23/ip-2024-045561.full.pdf
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be very costly, and far from certain. A carrier’s 
resources are much better spent preventing AES 
Offences from occurring in the first place.

Managing Carrier Risk from AES Offences

Notwithstanding the recent rollback on speed 
camera AES Offences last November, AES 
programs, and their potential impact on carriers, 
do not seem to be going away soon. Carriers 
need to be proactive with managing AES Offence 
risk. Effective training; clear policies; and proper 
and consistent disciplinary action are the best 
places to start. 

Managing AES Offence Risk as an Employer 

On the topic of enforcement - a key difference 
exists between intraprovincial carriers, and 
interprovincial ones. The former is governed by 
provincial employment legislation, which permits 
the termination of employees upon provision 
of their statutory minimum entitlements.60 The 
latter, by virtue of operating across multiple 
provincial territories, are subject to the Canada 
Labour Code, which prevents an employer from 
terminating a non-managerial employee with at 
least 12 months of service without just cause, a 
bona fide elimination of position, or shortage of 
work.61 Establishing just cause for termination 
can be onerous – a clear, written record of 
discipline for misconduct with warnings is 
required where an employer is trying to meet the 
high burden of proving just cause. 

If a federally regulated employer cannot 
establish just cause for a non-unionized, 
non-managerial employee’s termination, the 
consequences can be extremely costly. Remedies 
under the CLC go far beyond notice pay. An 
employee in an successful unjust dismissal 
complaint can obtain extraordinary remedies 
like reinstatement in the same or a comparable 

60 Employment Standards Act, 2000, SO 2000, c 41, s 54, 57, 61.	
61 Canada Labour Code, RSC, 1985, c L-2, s 240 [CLC].	

position, and back-pay for the entire time they were 
unemployed, as a result of their unjust dismissal.62

Of course – though a provincially-regulated 
employer may not have to worry about these 
extraordinary remedies, the above approach to 
documenting driver misconduct is recommended 
for all carriers.

List of Best Practices

For both types of carriers – the following best 
practices will help prevent AES Offences, and 
will help mitigate the adverse impact of repeat 
offender employees and drivers: 

•	 Prepare and implement Safety Programs for 
new employees which provide guidance on 
how to properly comply with AES Offence 
provisions.

•	 Drafting and periodically reviewing 
termination provisions to ensure compliance 
with any relevant statutory or common-law 
requirements.

•	 Maintaining clear, concise, and proportionate 
workplace policies, including a discipline 
policy that includes sanctions for violations 
of AES Offences which are proportionate to 
their commission.

•	 Delivering clear, written notices to employees 
who commit AES Offences on the job which 
set out the particulars of an AES Offence; 
cite relevant sections of workplace and 
discipline policies; and set out consequences 
of future violations. 

•	 Implementing and enforcing workplace 
policies applicable to AES Offences equally 
against all employees.

•	 Maintaining current and accurate record-
keeping of equipment use – AES does not 
take photographs of the driver, and discipline 
will not be effective unless the carrier can 
prove who was driving the vehicle at the time 
that the AES Offence was committed. 

62 Canada Labour Code, RSC, 1985, c L-2, s 240 [CLC].	

https://canlii.ca/t/30f#sec54
https://canlii.ca/t/30f#sec57
https://canlii.ca/t/30f#sec61
https://canlii.ca/t/7vhv#sec240
https://canlii.ca/t/7vhv#sec240
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MASS Code Takes Effect July 
1, 2026
By Rui M. Fernandes 

The International Maritime Organization (“IMO”) 
adopted a new International Code of Safety for 
Maritime Autonomous Surface Ships (“MASS 
Code”) (MSC 111/5/3)  in May 2026, marking 
a major regulatory milestone for autonomous 
shipping. The MASS Code will take effect on 
July 1, 2026. While the MASS Code is only 
a guideline for now, it is on track to become 
mandatory as early as 2030, and it gives a sense 
of what the requirements for unmanned shipping 
might soon look like in operation.

The MASS Code covers four levels of autonomy, 
ranging from automated decision-support for 
on-board crew to fully autonomous vessels 
capable of independent decision-making. 
Specifically, the MASS Code applies to four 
degrees of automation:

Degree 1: Automated processes with seafarers 
on board to operate/control systems.
Degree 2: Remotely controlled ship with 
seafarers on board available to take control.
Degree 3: Remotely controlled ship without any 
seafarers on board.
Degree 4: Fully autonomous ship with an operating 
system that makes independent decisions.

The MASS Code provides a goal-based, technology-
neutral framework to ensure remotely controlled 
or autonomous commercial ships operate with the 
same safety, security, and environmental standards 
as conventional crewed vessels.

Chapters of the current draft of the MASS 
Code include topics such as: surveys and 
certificates; approval process; risk assessment; 
operational context; system design; software 

principles; management of safe operations; 
alert management; manning, training and 
watchkeeping; safety of navigation; connectivity; 
remote operations; structure, subdivision, 
stability and watertight integrity; fire protection, 
fire detection and fire extinction; special 
measures to enhance maritime security; search 
and rescue; carriage of cargoes; anchoring, 
towing and mooring; and machinery and 
electrical installations.

The MASS Code applies to cargo ships 
operating under the Safety of Life at Sea 
(“SOLAS”) Convention.

Since February 1, 2022, Canada has issued an 
oversight policy for Small MASS Operations.1 
The Policy applies to small MASS of degrees 
autonomy three or four that are not more than 
12 m in length as defined by the Small Vessel 
Regulations or not more than 15 Gross Tonnage. 
The policy applies to small MASS that do not 
have a crew or passenger on board.

An authorized representative of a qualifying vessel 
must prepare a risk assessment before operating 
and apply to the Marine Technical Review Board 
(“MTRB”) for approval before operation. The policy 
has two annexes. Annex 1 sets out the elements to 
be considered and provided when applying to the 
MTRB. Annex 2 sets out operational conditions. 
Pleasure crafts of not more than 2 meters in length 
and gross weight not more than 100 kg are not 
required to perform risk analysis nor submit a 
MTRB application provided they operate within 
the conditions stated in Annex 2 of the policy. The 
Canadian policy highlights how Transport Canada 
may approach the MASS Code if and when Canada 
adopts the MASS Code (or portions of it) into 
Canadian law.

Canada does currently have a Tier 1 Policy on 
the installation and operation of autonomous 

1 Tier 1 – Policy- Oversight of small Maritime Autonomous Surface 
Shipps (MASS); Tier I – Policy – Oversight of small Maritime Autonomous 
Surface Ships (MASS)	

https://tc.canada.ca/en/marine-transportation/publications/marine-safety-management-system/tier-i-policies/tier-i-policy-oversight-small-maritime-autonomous-surface-ships-mass
https://tc.canada.ca/en/marine-transportation/publications/marine-safety-management-system/tier-i-policies/tier-i-policy-oversight-small-maritime-autonomous-surface-ships-mass
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navigation systems on board vessels.2 The policy 
provides guidance to authorized representatives 
of vessels on the installation and operation of 
autonomous navigation system requirements 
onboard Canadian registered vessels.

The policy provides additional information 
on restrictions/exemptions under the Canada 
Shipping Act, 2001 for installing and operating 
equipment outside the scope of the regulatory 
regime. The guidance in Annex 1 reviews risk 
analysis, compliance with current regulatory 
regimes, manning and qualification of personnel 
and “human element” principles and goals, 
infrastructures for safe use of autonomous systems, 
and cyber risk management.

As indicated above, the IMO MASS Code applies to 
cargo ships and will take effect from 1 July 2026. 
As it is not mandatory, member states are given the 
opportunity to test its use while paving the way for 
making it mandatory under the SOLAS Convention.

The MASS Code introduces new requirements 
for the design, approval and operation of these 
ships, including in key areas such as navigation, 
connectivity, remote operations, fire safety, and 
search and rescue. It places strong emphasis 
on risk assessment, robust system design, 
cybersecurity and the integration of Remote 
Operations Centres (ROCs). The MASS Code 
establishes a situational awareness requirement 
that the ship’s self-navigation system “continuously 
monitor all information necessary for safe 
navigation” in addition to the lookout requirement 
under standard Collision regulations.

Importantly, it underscores the importance of 
human oversight, with the master retaining overall 
responsibility for the ship at all times – even if not 
on board the ship. 

2  Tier 1 – Policy – Installation and operation of Autonomous Navigation 
Systems on board vessels; Tier I - Policy - Installation and operation of 
Autonomous Navigation Systems on board vessels	

The MASS Code is structured as a starting point. 
Over the next three years the IMO will gather 
operational data from vessels operating under 
the framework. In 2028, it will begin to draft a 
mandatory MASS Code with adoption targeted 
by July 2030 and entry into force expected on 
1 January 2032. During this six-year window, 
autonomous vessels will operate commercially 
under a patchwork of national rules and flag 
state guidance.

One issue not dealt with is liability. Under existing 
maritime law, fault in collision, grounding or 
pollution cases involves a human decision maker. 
The Collision Convention is built around a vessel 
under the command of a master. The MASS Code 
establishes functional requirements but leaves the 
question of liability allocation to flag states, coastal 
states, and ultimately courts.

Existing cargo liability regimes create further 
complexity. The Hague-Visby Rules apportion 
responsibility by reference to the acts and 
omissions of the master and crew in the 
management and navigation of the ship. The 
navigational fault defence, one of most significant 
protections for a carrier, requires a navigational 
error committed by a person. When navigation 
is automated, it is unclear whether that defence 
survives, or whether the carrier is left without it.

Owners wishing to operate in this area will need 
to consider dealing some important issues. These 
include reviewing charterparty and bill of lading 
terms to ensure adequate protections for using 
MASS. Insurers will need to be brought into the 
picture to assess and insure the vessel. Cyber 
security will be paramount. Owners should also 
engage early with flag state authorities such as 
Transport Canada for early operational authority. 
Owners will need to implement computer systems 
that provide adequate logs, sensor data and 
decision records.

https://tc.canada.ca/en/marine-transportation/publications/marine-safety-management-system/tier-i-policies/tier-i-policy-installation-operation-autonomous-navigation-systems-board-vessels
https://tc.canada.ca/en/marine-transportation/publications/marine-safety-management-system/tier-i-policies/tier-i-policy-installation-operation-autonomous-navigation-systems-board-vessels
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As far as Canada is concerned, it will need to 
decide whether it will implement a MASS strategy 
as some other countries have done. Will it fund 
MASS or take steps to encourage national industry 
adoption of MASS?

Freight Brokers and Risk 
Management in the Post-
Montgomery World
By Gordon Hearn

The United States Supreme Court’s decision 
in Montgomery v. Caribe Transport II, LLC 
(“Montgomery”) in May of this year has confirmed 
that “state law” negligence claims may be brought 
against freight brokers for hiring unsafe motor 
carriers in connection with vehicle accidents in 
interstate commerce.   As a result, freight brokers 
have lost what had been a key “preemption” 
defence and settlement leverage point.  

The Montgomery ruling exposes freight brokers 
to increased litigation risk and potential liability 
for personal injury linked to carrier selection, 
which will drive up insurance costs and litigation 
settlement values.

The Transportation Intermediaries Association 
(“TIA”) filed a petition on June 9, 2026 with 
the United States Federal Motor Carrier Safety 
Administration to address the resulting post-
Montgomery fallout stating, “the outcome in the 
Montgomery case has created a heightened and 
frankly, untenable expectation on brokers and 
shippers to independently determine the safety 
fitness of motor carriers – often without access 
to consistent, reliable or complete data.   In far 
too many cases, a carrier’s safety deficiencies 
are only revealed after a catastrophic incident 
has already occurred.”

Background

The outcome from Montgomery is not just 
a concern for freight brokers in the United 
States. Canadian based freight brokers and 
their insurers also must be “alive” to these 
developments. The liability of Canadian based 
freight brokers for injury or death to third parties 
arising from motor vehicles accidents occurring 
in the United States – as well as Canadian 
based motor carriers and shippers of goods – are 
determined by the laws of the jurisdiction where 
the negligent conduct occurred.

Accordingly, it follows that a freight broker who 
is based in Canada who hires a carrier to haul 
freight in the United States may be as much 
at risk as an American broker.  The former 
may be sued in a United States court action, 
exposing it to risk of “nuclear verdict” and the 
application of state laws, if the applicable court 
finds ample “connecting factors” such that it 
rules that the Canadian broker has properly 
been included in that action as a defendant. 

This litigation exposure risk is particularly acute 
in the United States, where (unlike Canada) 
monetary damage awards for plaintiffs are often 
meant to be punitive and to act as a deterrent 
to the rest of the public to not engage in the 
same reckless behavior as the defendant. In 
Canada, by contrast, damages for “pain and 
suffering” for plaintiffs are built on the intent 
to compensate the victim, rather than making 
a public example of the negligent party. This 
is, as a general proposition, why we do not 
have “nuclear verdicts” or verdicts of the same 
magnitude in Canada.

The search for big verdicts has evolved over 
time to the now prevalent practice in US motor 
carrier accident litigation in which plaintiffs 
and their attorneys “move up the supply chain” 
and not only sue the transport driver and the 
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carrier in question, but also seek damages 
from the “upstream” freight brokers and even 
shippers who had some role in “putting the 
negligent carrier on the road”.

Various legal theories have evolved whereby 
liability may be imposed against the freight 
broker or the shipper. This is despite their 
employees “not being at the wheel” or having 
managed the carrier fleet. The argument 
is essentially that there was a lack of due 
diligence or care exercised in the broker’s or 
shipper’s selection of the motor carrier that 
caused the accident.

As a general rule, freight brokers are more often 
pursued than shippers, no doubt on the basis 
that they tend to hold out a specific service in 
carrier selection, and they earn revenue (even 
if a little mark-up) in the process. Shippers 
also tend to be one further step removed when 
they engage freight brokers who in turn select 
carriers to haul freight.

The Loss of the State (Negligent Selection 
Claim) Preemption Defence

The Federal Aviation Administration 
Authorization Act (“FAAAA”), 49 U.S.C. § 
14501 is a United States federal statute.  
Section (c)(1) (“Motor Carriers”) provides 
a “preemption” provision which in certain 
cases precludes the application of state law to 
interstate motor truck carriage: 

(1) General rule.— Except as provided in 
paragraphs (2) and (3), a State, political 
subdivision of a State, or political authority 
of 2 or more States may not enact or enforce a 
law, regulation, or other provision having the force and 
effect of law related to a price, route, or service 
of any motor carrier * * * or any motor private 

carrier, broker, or freight forwarder with respect to the 
transportation of property.

This legislation however goes on to provide that 
the foregoing:

(2) Paragraph (1) –  

(A) shall not restrict the safety regulatory authority 
of a State with respect to motor vehicles, the 
authority of a State to impose highway route 
controls or limitations based on the size or 
weight of the motor vehicle or the hazardous 
nature of the cargo, or the authority of a 
State to regulate motor carriers with regard to 
minimum amounts of financial responsibility 
relating to insurance requirements and self-
insurance authorization; 

(bold emphasis is added)

The foregoing “safety exception” frames this 
discussion. In Montgomery, the United States 
Supreme Court ruled that state laws giving effect 
to negligent selection of a motor carrier claims 
against freight brokers are matters of “safety 
with respect to motor vehicles”. Accordingly, 
past arguments and defences asserted by freight 
brokers that negligent selection claims based 
on state law were preempted – so as to not be 
applicable in motor vehicle accident cases - are 
no longer valid.

Post-Montgomery Response by the 
Transportation Intermediaries Association

The TIA filed its aforementioned  Petition 
(called “Petition for Rulemaking”) with the 
Federal Motor Carrier Safety Administration 
(the “FMCSA”), calling for the establishment 
of a federal “Motor Carrier Safety Selection 
Standard” along with the publication of a “High-
Risk Motor Carrier List”. 
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In addition to citing the above-quoted concern, 
the TIA also noted, further compounding the 
challenge to freight brokers, was the fact that:

“more than 90% of authorized motor carriers 
currently operate without an FMCSA safety rating. 
This leaves brokers and shippers in the difficult 
position of effectively serving as the enforcement 
arm of the Agency – making critical safety 
determinations in the absence of clear federal 
standards or sufficient regulatory guidance….”

To further quote the language of the Petition:

“the TIA is urging the FMCSA to establish 
a clear, uniform federal standard outlining 
the reasonable steps brokers and shippers 
should take when selecting motor carriers.  
Such a standard would provide much 
needed guidance, improve safety outcomes, 
and create a more predictable legal and 
operating environment for all stakeholders.  
In addition, TIA is calling on the FMCSA to 
make public a High-Risk Motor Carrier List. 
This list would identify carriers that have 
exceeded intervention thresholds in three or 
more BASICS within the Safety Measurement 
System, or that exceed thresholds in any 
of the most critical categories, including 
Unsafe Driving, Crash Indicator, Hours-of-
Service Compliance, or Vehicle Maintenance.  
Providing this information transparently would 
equip industry participants with actionable 
data to make more informed decisions and 
help prevent unsafe carriers from continuing 
to operate unchecked”.  

The Petition goes on to state that even where 
a carrier falls under the 10% that has a safety 
rating, that “FMCSA has acknowledged that 
the data generated by the Safety Measurement 
System (SMS) is used to prioritize potential 
interventions but is not intended to imply a 

federal safety rating and should not be used to 
draw conclusions about a motor carrier’s overall 
safety condition”.

The fallout from Montgomery, according to the 
Petition, is that “brokers and shippers continue to 
face an untenable burden in attempting to evaluate, 
develop and apply disparate methodologies and 
standards (using potentially suspect data) in an 
effort to discern whether a federally licensed 
motor carrier will nevertheless be deemed unsafe 
according to judges and juries in every state and 
federal jurisdiction across the country”.

With the Petition, the TIA is asking the FMCSA to 
give a more in-depth stamp of approval for freight 
brokers to rely on. The Petition goes further:

“This regulatory gap has had significant 
consequences… Unsafe motor carriers 
may continue to operate without adequate 
oversight, while small and independent 
carriers, many from diverse and underserved 
communities, are often excluded from 
opportunities due to risk-averse selection 
practices driven by litigation exposure…. If 
some sort of system is not put into place, 
it will lead to overcorrection across the 
industry, with increasingly restrictive carrier 
selection practices that exclude large numbers 
of otherwise complaint carriers having a 
disproportionate effect on small motor 
carriers, which are the lifeblood of the modern 
domestic supply chain”.

The TIA requested that the FMCSA establish 
a federal motor carrier selection standard that 
informs brokers and shippers whether or not 
the use of a given motor carrier is reasonable 
based on objective criteria determined by the 
FMCSA to correlate demonstrably with safety 
performance and that the FMCSA immediately 
publish a list of motor carriers that it concludes 
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agreements to determine whether existing 
employees should enter into new agreements 
to mitigate the risk of unintended exposure to 
common law notice.

In a LinkedIn statement, the President of the 
TIA, Chris Burroughs, stated the broad goals 
sought from the FMCSA were to:

“establish a clear, uniform federal standard 
outlining the reasonable steps brokers and 
shippers should take when selecting motor 
carriers.  Such a standard would provide much 
needed guidance, improve safety outcomes 
and create a more predictable legal and 
operating environment for all stakeholders”.

The Petition suggests that the proposed Safety 
Selection Standard would give a stamp of 
approval to a carrier that:

i.	 is registered as a motor carrier or a household 
goods motor carrier under Title 49 under United 
States law, being the U.S. Code governing 
transportation;

ii.	meets the minimum insurance requirements 
of federal and state law, and

iii. is not determined unfit to safely operate  
commercial motor vehicles, or otherwise 
ordered to discontinue operations by the 
FMCSA or a state.

Pending Further FMCSA or Other Legislative 
Developments, What Now for Freight Brokers?

Many freight brokers already implement good 
risk management practices. These practices 
are also important for other risk prevention 
purposes, such as the prevention of the theft of 
goods by rogue “carrier identity theft” carriers. 

Going forward, at minimum, freight brokers 
should keep the following in mind, which is by 
no means intended to be an exhaustive list:

1. Broker-Carrier Agreements should be 
implemented whenever possible. With 
these templates, brokers obtain various 
carrier representations and warranties on 
safety compliance, instill that carriers are 
“independent contractors” and impose 
prohibitions on carrier “double-brokering” 
amongst other important provisions.

2. Brokers need to maintain diligence in carrier 
vetting: 

i. does the carrier hold the required 
authorities?
ii. is the carrier adequately insured?
iii. where the carrier is subject to safety 
ratings laws, does the carrier have at least a 
“satisfactory” safety rating?

3. Brokers should consider purchasing or 
subscribing to various data sources and 
agencies offering carrier data and real time 
reporting on major carrier incidents i.e. RMIS 
(Registry Monitoring Insurance Services), 
Dat.com, Carrier 411, Highway.com being 
some examples. These products and services 
allow the broker to define relevant search and 
agency reporting parameters and data points 
for those platforms. With this in mind, brokers 
will need to balance thoroughness on one 
hand, and practicality on the other so as to 
avoid eliminating too many carriers from their 
carrier onboarding practices.

4. Brokers should revisit their insurance 
coverages. Do they have liability insurance 
for “negligent carrier selection”? The range 
of insurance products will no doubt evolve as 
time goes in light of the Montgomery decision.  
Brokers should consider securing Truck 
Broker Liability (TBL) coverage for protection 
from claims alleging that the broker itself 
was negligent (e.g., negligent selection of a 
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carrier). This policy coverage may also include 
Contingent Auto (CA) coverage. Manuscript 
policies may also be applicable, the terms of 
which will vary from policy to policy. 

5. Some commentators suggest that brokers 
should avoid issuing public policy statements 
in the wake of Montgomery to the effect that 
“they will be robust and careful in carrier 
selection” (or words to that effect), lest those 
words come back to haunt them in the context 
of a particular lawsuit in the future.

6. Brokers should continue to be deliberate 
with their business and risk management 
modelling. Brokers should avoid or prevent 
their names being featured on transportation 
documents and/or allowing the impression to 
be formed from a website suggesting that they 
are carriers of goods, when in fact they are not 
asset-based and do not haul freight.  

7. If the broker happens to own or operate an 
asset based (carrier) division and/or have 
significant assets with land holdings, terminals 
and the like, they should consider corporate 
restructuring to make the “at risk” broker 
operation separate from the “assets”. The 
broker should consider being as asset-free as 
possible, which is a legitimate way to protect 
assets elsewhere in broader corporate structure.

The Clock Starts at Termination: 
Lessons from Pascuet v. Sky 
Service F.B.O. Inc.
By Mason Kohn and Kanishya Kanheswaran

The decision of Pascuet v. Sky Service, 2025 
ONSC 6143 (CanLII) (“Pascuet”) is a noteworthy 
ruling from the Ontario Superior Court of Justice, 
which reaffirmed the well-established principle 
that the doctrine of discoverability does not entitle 

a claimant to postpone the commencement of an 
action beyond what a reasonable assessment of the 
known facts will support.

The doctrine of discoverability provides that the 
time limit to commence a legal proceeding (also 
known as a limitation period) begins to run when 
an individual discovers, or ought reasonably to 
have discovered that they have a legal claim. 

Pursuant to section 4 of the Ontario Limitations 
Act, 2002, S.O. 2002, c. 24, Sched. B. (the 
“Limitations Act”), a plaintiff must commence 
their proceeding in respect of a claim before the 
second anniversary of the day on which the claim 
was discovered (the two-year limitation period). 
There are some exceptions, which are not relevant 
in this matter.

The basic two-year limitation period provides 
society and the legal system with assurances 
that legal issues will be solved with finality and 
certainty. By enforcing a strict timeline, the legal 
system ensures that disputes are resolved while 
the evidence is fresh and reliable, leading to 
judicial fairness. At the same time, it prevents 
individuals and corporations from facing the 
psychological and/or financial strain of indefinite 
legal threats, allowing all parties to finally move 
on with their lives knowing that litigation is not 
hanging over their heads.

Pascuet is an important reminder that while the 
doctrine of discoverability ensures fairness, it 
does not offer a plaintiff an indefinite deferral, 
nor does a plaintiff’s ignorance justify an 
unreasonable deferral in commencing its claim. 
This decision underscores the critical distinction 
between genuine ignorance of a loss and a 
failure to appreciate its legal significance.

Background

The plaintiff was employed by the defendant, 

https://www.canlii.org/en/on/onsc/doc/2025/2025onsc6143/2025onsc6143.html?resultId=a3fd0fa6bd7742ada33c49ef4274ee01&searchId=2026-06-08T12:27:12:047/8de544f5e850455b90786106999948be
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc6143/2025onsc6143.html?resultId=a3fd0fa6bd7742ada33c49ef4274ee01&searchId=2026-06-08T12:27:12:047/8de544f5e850455b90786106999948be
https://www.ontario.ca/laws/statute/02l24#BK5
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Sky Service F.B.O. Inc. (the “defendant”) 
until January 4, 2022. Like many employers 
during the COVID-19 pandemic, the defendant 
implemented policies in response to government 
vaccination mandates. On January 4, 2022, the 
plaintiff’s employment was terminated for cause 
due to his failure to comply with the defendant’s 
implemented vaccination policies.

Following his termination, the plaintiff held 
the belief that his dismissal was connected 
to federal government directives and that the 
Government of Canada had dismissed him. 
Acting on that belief, the plaintiff commenced 
proceedings in the Federal Court of Canada. 
In June 2024, the Federal Court dismissed his 
action, concluding that it was plain and obvious 
that the Federal Court lacked jurisdiction to 
entertain the plaintiff’s claim.1 

Following the Federal Court’s decision, more 
than two and a half years after his termination, 
on August 26, 2024, the plaintiff issued a 
Statement of Claim in the Ontario Superior Court 
of Justice. Shortly after, the defendant brought 
a motion for summary judgment to dismiss the 
action on the basis that it had been commenced 
outside the applicable limitation period. The sole 
issue before the Court was whether the plaintiff’s 
newly commenced action was statute-barred. 
The merits of the wrongful dismissal claim, with 
respect to whether the defendant had just cause 
to terminate the plaintiff for non-compliance 
with the vaccination policy were not addressed.

The Limitation Period Issue

As highlighted above, the applicable limitation 
period in Ontario is governed by the Limitations 
Act. Under section 4 of the Limitations Act, a 
plaintiff has two years from the date of discovery 

1 Pascuet v. Canada, 2024 FC 930 (CanLII) at 
paras. 43 and 58.	

to commence a legal proceeding. Pursuant to 
subsection 5(1) of the Limitations Act, a legal 
claim is said to be “discovered” discovered on 
the earlier of two dates:

(a) the day on which the person with the claim 
first knew,

(i) that the injury, loss or damage had occurred,
(ii) that the injury, loss or damage was caused 
by or contributed to by an act or omission,
(iii) that the act of omission was that of the 
person against whom the claim is made, and 
(iv) that, having regard to the nature of the 
injury, loss or damage, a proceeding would be 
an appropriate means to seek to remedy it; and

(b) the day on which a reasonable person with the 
abilities and in the circumstances of the person 
with the claim first ought to have known of the 
matters referred to it in clause (a).

There is a statutory presumption, pursuant to 
subsection 5(2) of the Limitations Act, that 
a plaintiff knows of the matters referred to in 
paragraph 5(1)(a) on the day the act or omission 
on which the claim is based took place, unless 
the contrary is proved. Accordingly, a plaintiff 
who seeks to invoke discoverability must rebut 
this presumption and establish that the two-year 
period should begin on the date of discovery. A 
plaintiff’s failure to do so is fatal to the claim 
where a defendant raises a limitation defence.

Importantly, Pascuet reiterated the principle 
that, generally, the failure to appreciate the legal 
significance of discoverable facts does not stop a 
limitation period from running.2 

Decision of the Ontario Superior Court of Justice

2 Clarke v. Ontario (Attorney General), 2017 
ONSC 43 (CanLII), at para 19.	

https://canlii.ca/t/k5bh7
https://canlii.ca/t/k5bh7#par43
https://canlii.ca/t/k5bh7#par58
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc43/2017onsc43.html?resultId=5db10510b3244446bc01fff76f848ab5&searchId=2025-10-30T09:59:14:173/20e1be533acd4e5eb5071c66ea64be52
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc43/2017onsc43.html?resultId=5db10510b3244446bc01fff76f848ab5&searchId=2025-10-30T09:59:14:173/20e1be533acd4e5eb5071c66ea64be52
https://canlii.ca/t/gwq6k#par19
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The Court granted the defendant’s motion for 
summary judgment, finding that the plaintiff’s 
action was commenced well outside the two-year 
limitation period, and that the plaintiff had failed 
to rebut the presumption under subsection 5(2).

The first three elements of subparagraphs 
5(1)(a) (i-iii) were satisfied on the date of 
termination – January 4, 2022

The Court’s analysis began with the recognized 
principle in Ontario that, the limitation period for 
a wrongful dismissal claim begins to run on the 
date an employer dismisses an employee without 
reasonable notice.12

3 In the present action, both 
parties agreed that the plaintiff was notified of 
his termination and that his employment came 
to an end on January 4, 2022. On that date, the 
plaintiff knew he had suffered a loss and that 
the defendant terminated his employment. This 
satisfied the first three elements of discovery 
under subparagraphs 5(1)(a) (i-iii) as of January 
4, 2022.

Remaining Issues to be Determined

The remaining issues to be determined by the 
Court were: 1) whether the plaintiff knew the 
act was one of the defendant; 2) whether the 
plaintiff knew that a proceeding would be an 
appropriate means to seek a remedy; and 3) 
when a reasonable person with the abilities and 
in the circumstances of the plaintiff first ought 
to have known of these matters.

1. The Plaintiff knew the act was of the Defendant

The Court determined that the plaintiff had 
subjective knowledge of the material facts 
underlying his claim of wrongful dismissal.
3 Jones v. Friedman, 2006 CanLII 580 (ON CA) at para 4.; Diarez v. 
David Murphy et al., 2025 ONSC 4486 (CanLII) at para 42.	

Namely, that the plaintiff was well aware that he 
had been terminated by the defendant, effective 
immediately, without notice, on January 4, 2022.
In addition, the Court unequivocally disagreed 
with the plaintiff’s argument that the claim 
was not discoverable when he was terminated 
on January 4, 2022 because he did not know 
who terminated him. The Court determined that 
there was no evidence that it was reasonable for 
the plaintiff to think he was terminated by the 
federal government.

The reasonable person standard under paragraph 
5(1)(b) of the Limitations Act does not turn on 
a plaintiff’s subjective understanding of which 
court has proper jurisdiction.

The Court also did not agree with the plaintiff 
that a reasonable person would be confused as 
to who their employer was, or who terminated 
them, or that the plaintiff reasonably thought that 
the federal government terminated him because 
of their policies. In the circumstances, the 
Court concluded that a reasonable person would 
know, or ought to have known, that a wrongful 
termination suit would be against their employer 
and not against the federal government.

2. The Plaintiff knew or ought to have known that 
a proceeding was appropriate

The Court stipulated that a “plaintiff need not 
know all the facts that support the claim for 
the claim to be discovered; once a plaintiff 
knows that some damage has occurred, the 
claim has been discovered. It is not required 
that the plaintiff know the extent or the exact 
type of damage”.4 

The plaintiff’s misunderstanding with respect to 
the legal significance of his employment being 

4 Sampson v. Empire (Binbrook Estates), 2016 ONSC 5730 (CanLII) at 
paras 37-38.

https://www.canlii.org/en/on/onca/doc/2006/2006canlii580/2006canlii580.html?resultId=6f28191573ad4a99a717926da0f996c8&searchId=2025-10-30T10:04:37:201/5d48393967e04206b8e7c85eeb89bd90
https://canlii.ca/t/1mc21#par4
https://www.canlii.org/en/on/onscdc/doc/2025/2025onsc4486/2025onsc4486.html?resultId=670c50d81dd9433aa43f4cb641753438&searchId=2025-10-30T10:05:59:540/041fa5200ec94ef9a82ee5cdedd8e2af
https://www.canlii.org/en/on/onscdc/doc/2025/2025onsc4486/2025onsc4486.html?resultId=670c50d81dd9433aa43f4cb641753438&searchId=2025-10-30T10:05:59:540/041fa5200ec94ef9a82ee5cdedd8e2af
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terminated did not postpone the commencement 
of the limitation period. A determination as to 
whether the plaintiff had the knowledge, or means 
of acquiring the knowledge, of the existence of 
the facts would support a claim for relief.1234

5

Moreover, in the present case, the plaintiff did 
in fact pursue an action in the Federal Court. 
In pursuing this action, albeit in the improper 
jurisdiction, the plaintiff satisfied the final 
element contained in subparagraph 5(1)(a)
(iv) of the Limitations Act, as he possessed the 
requisite knowledge that a proceeding would be 
an appropriate remedy to recover from the injury, 
loss, or damage that he alleged had occurred.

In addition, the Court relied on several cases 
standing for the proposition that the plaintiff’s 
pursuit of a proceeding in a different venue and/
or under a different cause of action does not 
postpone the limitation period.6

The Plaintiff’s Position

Although the plaintiff was terminated on 
January 4, 2022, the plaintiff took the position 
that he did not discover his claim against the 
defendant until June of 2024, when the Federal 
Court released its decision suggesting that 
the wrongful dismissal proceeding ought to be 
brought in provincial superior court. 
 
The Court disagreed with the plaintiff, and 
reiterated that commencing a claim in the wrong 
forum did not suspend the running of a limitation 
period. Although June 2024 may have been 
the time when the plaintiff decided to pursue 
a subsequent action for wrongful dismissal in 
Ontario’s provincial superior court, that is not 
when the plaintiff (or a reasonable person in the 
plaintiff’s circumstances) knew or ought to have 
15 Nicholas v. McCarthy Tétrault, 2008 CanLII 54974 (ON SC) at para 26.
6 Beniuk v. Leamington (Municipality), 2019 ONSC 1830 (CanLII) at 
paras 25-26; Novak v. St. Demetrius (Ukrainian Catholic Development 
Corporation, 2017 ONSC 3503, at para. 27, aff’d 2017 ONCA 693. 		

known that he may have had a claim. 

Knowledge of the appropriate forum or venue 
is not a material consideration in the Court’s 
view; and the plaintiff knew (or ought to have 
known) that a proceeding in superior court would 
be an appropriate means to seek to remedy 
the allegation of wrongful dismissal on January 
4, 2022. Unfortunately for the plaintiff, the 
applicable limitation period expired on January 
4, 2024, and the plaintiff neglected to issue his 
new claim until August 26, 2024. Accordingly, 
the plaintiff’s action was commenced outside of 
the two-year limitation period and was, therefore, 
statute-barred.

The narrow exception in Clark was inapplicable 
in the circumstances

In Clark v. Ontario (Attorney General), 2017 
ONSC 43 (CanLII) (“Clarke”), the Honourable 
Justice Stinson, applied an exception to 
discoverability in circumstances where a plaintiff 
failed to appreciate the legal significance of 
discoverable facts. Justice Stinson’s decision 
was upheld by the Court of Appeal.7 

The plaintiff, argued, in essence, that the fact 
scenario in Clarke was similar to his matter. This 
is because he did not until weeks before he filed 
his new claim on August 26, 2024, receive legal 
advice from both the Federal Court and his newly 
retained counsel, that a wrongful dismissal 
action in the Ontario Superior Court was the 
appropriate forum to commence his proceeding. 
In addition to the foregoing, the plaintiff 
contended that his case was novel requiring 
careful consideration, as it was unprecedented 
outside of the health care industry for an 
employee to be mandated by the government to 
receive a vaccination to keep their employment 
in the private-sector. The plaintiff also asserted 
that his legal claim against the defendant was 
7 Clark v. Ontario (Attorney General), 2019 ONCA 311 (CanLII)	

https://www.canlii.org/en/on/onsc/doc/2008/2008canlii54974/2008canlii54974.html
https://canlii.ca/t/21bgg#par26
https://www.canlii.org/en/on/onsc/doc/2019/2019onsc1830/2019onsc1830.html?resultId=6ed84a86595a49dd8e36e1861f7bd1bc&searchId=2025-10-31T08:21:39:332/ca95add1922e478d9674317186594be4
https://canlii.ca/t/hzmhj#par25
https://canlii.ca/t/hzmhj#par26
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3503/2017onsc3503.html
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc3503/2017onsc3503.html#par27
https://www.canlii.org/en/on/onca/doc/2017/2017onca693/2017onca693.html
https://www.canlii.org/en/on/onca/doc/2019/2019onca311/2019onca311.html
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc43/2017onsc43.html?resultId=1282c86b73c145caba6510325139bf17&searchId=2026-06-14T15:53:14:328/72db2fcd00d2468d8b8298d72fdede0d
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc43/2017onsc43.html?resultId=1282c86b73c145caba6510325139bf17&searchId=2026-06-14T15:53:14:328/72db2fcd00d2468d8b8298d72fdede0d
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that his legal claim against the defendant was 
novel in of itself.

The Court rejected the plaintiff’s submissions.

In the Court’s view, the Clarke exception was to 
apply only in the “rarest of circumstances”. In 
reaching its determination, the Court concluded 
that wrongful termination is a common 
example of the type of wrong that would be 
appropriately addressed through court action. 
The plaintiff failed to introduce any evidence 
to illustrate that a new right, cause of action, 
or any novel circumstances applied to its case. 
Unsurprisingly, the Court highlighted that 
employers regularly implement policies for its 
employees to comply with applicable laws, and 
that this is not novel or unprecedented.

Summary judgment was appropriate

A court may grant summary judgment where 
there is no genuine issue requiring a trial with 
respect to a claim or defence. On the undisputed 
facts, no such issue existed. The plaintiff’s claim 
was issued on August 26, 2024, more than two 
and a half years after his termination on January 
4, 2022. The two-year limitation period had 
expired hence, the action was statute-barred. 
The action was dismissed in its entirety.

Importance to Employers

This decision is important to employers because 
it solidifies the strict enforcement of the two-year 
limitation period for wrongful dismissal claims. 
It confirms that employees cannot “pause the 
clock” by pursuing legal action in the improper 
forum or jurisdiction, or by failing to understand 
who is legally responsible for their termination.

This decision offers clarity to employers and may 
assist in defending against former employees 

who have been terminated and seek to bring 
statute-barred claims years after a termination 
has occurred. 

However, notwithstanding this ruling, employees 
may still attempt to advance claims outside 
the applicable limitation period by relying 
on creative arguments that their termination 
presents novel circumstances. In such cases, 
it is important for employers to maintain a 
watchful eye and to seek legal guidance early, 
ensuring a well advised and strategic response is 
carried out.

FMCSA Makes Rule Changes 
Regarding Electronic Logging 
Devices in Commercial Vehicles 
By Jamal Rehman

The United States Department of Transportation’s 
Federal Motor Carrier Safety Administration 
(“FMCSA”) has had a busy second quarter of 
2026.  

In May 2026, the FMCSA removed a total 
of 12 devices from the agency’s registry of 
electronic logging devices (“ELDs”). These 
devices were pulled as a result of their respective 
manufacturers failing to meet minimum federal 
security and safety standards.  

This decision is increasingly on-brand for the 
FMCSA, which has now removed a total of 79 ELD 
models since January of 2025. There is certainly 
an increasing culture of safety and the scrutiny of 
risks within the organization, which is well timed 
in light of the ongoing cyber threats against actors 
within and across the supply chain sector, of which 
motor carriers are particularly affected.
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In light of this development, motor carriers 
now have 60 days to replace the revoked ELDs 
with compliant versions. Carriers can expect to 
receive a letter from the FMCSA (if they have 
not received one already) instructing any carrier 
currently utilizing a banned ELD in their fleet to 
discontinue their use and revert to paper logs or 
logging software to replace the revoked ELDs with 
compliant models.
 
The instruction is then to switch an approved ELD 
model as set out on the FMCSA registry. 

The deadline for doing so is July 20, 2026. 

The FMCSA strongly encourages motor 
carriers to take the actions listed above now 
to avoid compliance issues in the event that 
the deficiencies are not addressed by the ELD 
provider. 

A full listing of the revoked ELD devices can be 
found here: https://eld.fmcsa.dot.gov/List 

More on the topic of ELDs, in a Final Rule to be 
published on June 22, 2026, the FMCSA has 
now also rescinded the requirement that a copy 
of the ELD’s user manual be kept inside of a 
commercial motor vehicle.  

According to the FMCSA, there is no readily 
apparent benefit to continuing to require that 
the ELD user manual be kept inside of the 
commercial motor vehicle since electronic 
versions are now readily available and truck 
drivers are already required to have an 
understanding of how to operate their ELDs in 
order to maintain their records of duty status. 

Public commentary collected in respect of the 
proposed regulatory change overwhelmingly 
applauded the agency’s deregulatory proposal 
and further championed the FMCSA to further 

eliminate or modify unnecessary and ineffective 
regulations that have limited probative value 
in addressing safety concerns (for reference, 
3000 drivers were found to be in breach of the 
ELD provision in 2024, with little to no material 
impact on risk or safety).  

This final rule, by all accounts, eliminates a 
regulatory burden on motor carriers without 
compromising safety. 

This new regulation will go into effect on July 
22, 2026. 

While the above-captioned efforts by the FMCSA 
show positive signs of an increasing effort to 
remove non-compliant devices from trucks on 
the road, the underlying threat remains largely 
unresolved, which is that many ELDs marketed 
under different brand names often share the 
same problematic underlying software.

The FMCSA can pull as many ELDs off of its 
registry as it pleases, but if the underlying 
software is reciprocated and reproduced in 
related products which remain registered, the 
threat to safety and compliance is not truly being 
resolved or dealt with in any meaningful manner. 

Unlike safety devices in other industries, ELD 
manufacturers are not (at present) required 
to submit their devices for independent third-
party testing before putting them out to market. 
Instead, the manufacturers self-certify and 
register their devices.

As the FMCSA’s ELD registry is not a security 
certification in its own right, this gap is precisely 
how non-compliant ELD devices have found their 
way into commercial motor vehicles at scale in 
trucks across North America. 

To combat any compliance or safety risk, 
trucking companies would be well advised to 
routinely cross-reference their existing ELD 

https://url.uk.m.mimecastprotect.com/s/8CmcCKrzqh2Op20FMfXc5QLsD?domain=eld.fmcsa.dot.gov
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portfolios against the updated FMCSA registry.

Taken a step further, fleet operators should engage 
their vendors to ensure that their ELDs are not a 
part of a broader subset or grouping of products 
with shared software language or components.

Canada Introduces Bill C-35: 
The Ban on Importing Goods 
Made with Forced Labour Act
By Rui M. Fernandes

On June 12, 2026, the Canadian government 
introduced Bill C-35, formally titled the Ban 
on Importing Goods Made with Forced Labour 
Act, in the House of Commons. Sponsored by 
the Minister of Foreign Affairs, the legislation 
represents a significant strengthening of Canada’s 
trade enforcement framework by establishing 
a standalone prohibition on the importation of 
goods produced through forced labour.

Historical Background

In 2020, Canada introduced a forced labour 
import ban under the Customs Tariff to meet its 
obligations under the Canadian-United States-
Mexico Agreement (CUSMA).

This ban is enforced at the border by the Canada 
Border Services Agency (CBSA), with support 
from multiple federal partners. The current 
framework relies on a risk-based approach to 
identify shipments of goods that may have been 
produced by forced labour.

In 2024, the Fighting Against Forced Labour 
and Child Labour in Supply Chains Act 
(“Supply Chains Act”) came into force, which is 
transparency legislation requiring certain entities 

and federal institutions to report annually on 
steps taken to prevent or reduce the risk that 
forced and child labour are used in their supply 
chains. This serves as a complementary measure 
that strengthens Canada’s efforts to address 
forced and child labour in supply chains by 
promoting transparency and accountability.

The proposed Act under Bill C-35 would 
establish a standalone legislative framework, 
replacing the current import prohibition under 
the Customs Tariff.

A Clear Prohibition

At its core, the proposed Act provides that goods 
produced wholly or in part by forced labour are 
prohibited from importation into Canada. The 
legislation defines “forced labour” by adopting 
the definition in Article 2 of the International 
Labour Organization’s Forced Labour Convention, 
1930 (No. 29), namely, “all work or service 
which is exacted from any person under the 
menace of any penalty and for which the said 
person has not offered himself voluntarily”. The 
Act adopts a broad definition of “produced” 
that includes goods that are grown, assembled, 
manufactured, or mined. The Act binds the 
Crown in right of Canada and the provinces.

A Regulatory Listing Mechanism 

Bill C-35 empowers the Minister of Foreign 
Affairs to establish, by regulation, a list of goods 
in respect of which there are reasonable grounds 
to suspect they are produced wholly or in part by 
forced labour. 

For each listed good, the Minister must specify 
either the person who produces the goods, the 
country or region in which they are produced, 
or both. Several federal ministers and officials 
are authorized to assist the Minister of Foreign 

https://www.parl.ca/LegisInfo/en/bill/45-1/c-35
https://laws.justice.gc.ca/eng/acts/F-10.6/
https://laws.justice.gc.ca/eng/acts/F-10.6/
https://www.ohchr.org/en/instruments-mechanisms/instruments/forced-labour-convention-1930-no-29
https://www.ohchr.org/en/instruments-mechanisms/instruments/forced-labour-convention-1930-no-29
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Affairs in developing the list, including the 
Minister of Public Safety and Emergency 
Preparedness, the Minister of Labour, the 
Minister of Transport, the Minister of Agriculture 
and Agri-Food, and the Minister of Industry.

Enforcement by the Canada Border Services Agency

The legislation entrusts enforcement to the CBSA. 
Customs officers designated by the President of 
the CBSA may determine whether imported goods 
are produced by forced labour and may detain 
goods for up to 90 days—or a longer prescribed 
period—while making that determination. Persons 
importing goods that appear on the Minister’s list 
must, upon request by a customs officer, provide 
prescribed information to the CBSA. Failure to do 
so results in those goods being deemed prohibited 
from importation.

Importers and goods owners are jointly and 
severally liable to the Crown for any costs 
incurred in relation to the detention, storage, 
transportation, or disposal of prohibited goods.

Limited Appeal Rights

Notably, decisions made under the Act are not 
subject to appeal, review, re-determination, or 
further re-determination under the Customs Act. 
However, they remain subject to judicial review 
under section 18.1 of the Federal Courts Act.

Transitional Provisions and Consequential Amendments

The proposed Act includes transitional provisions 
addressing determinations and decisions made 
under the existing tariff item No. 9897.00.00 of 
the Customs Tariff prior to Royal Assent. Those 
prior determinations and decisions are generally not 
subject to further appeal under the Customs Act 
unless proceedings were already initiated before a 

prescribed date. Judicial review remains available.

The proposed Act also makes consequential 
amendments to the Customs Tariff, repealing 
the previous tariff-based mechanism that had 
classified forced-labour goods under tariff item No. 
9897.00.00 and replacing it with this standalone 
legislative framework.

Coming into Force 

While the prohibition and most provisions take 
effect upon Royal Assent, the information-
disclosure requirements in sections 8 and 9 of 
the proposed Act, which requires importers of 
listed goods to provide prescribed information, 
will come into force on a day or days to be fixed 
by order of the Governor in Council. 

Significance 

Bill C-35 marks a shift from Canada’s previous 
approach, which relied on a tariff classification 
mechanism, to a purpose-built legislative 
regime with dedicated enforcement powers and 
a proactive listing tool. The legislation signals 
Canada’s intent to align more closely with 
international efforts to eradicate forced labour 
from global supply chains, while providing the 
CBSA with clearer authority and procedural tools 
to interdict offending goods at the border. 

Commentators have noted that the Bill is an 
attempt to fix the perceived shortcomings in 
Canada’s enforcement regime which has drawn 
domestic criticism as well as the scrutiny of the 
United States. On June 2, 2026, the Office of 
the United States Trade Representative issued 
a Report under Section 301 of the Trade Act of 
1974, which presented findings that Canada 
is not effectively enforcing its forced labour 
import prohibition and has thus burdened 

https://laws-lois.justice.gc.ca/eng/acts/c-52.6/
https://laws-lois.justice.gc.ca/eng/acts/F-7/
https://laws-lois.justice.gc.ca/eng/acts/c-52.6/
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U.S. commerce. In light of the findings, the 
Representative proposed a ten percent tariff on a 
wide range of Canadian products. The proposed 
tariff would not apply to goods compliant under 
the CUSMA. 

Bill C-35 is likely to advance to a second reading 
after Parliament resumes after the summer 
recess and bears close monitoring. 

Contact us
If you have a Transportation & Logistics Group 
matter and are in need of legal advice, please do not 
hesitate to contact the authors or Rui M. Fernandes, 
at 416.203.9505 or rfernandes@grllp.com.
(This newsletter is provided for educational purposes only, and does not 
necessarily reflect the views of Gardiner Roberts LLP.)


